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SIS T a Time, St1R, when a pud-
BRI Jick Enquiry is making into

)5

mé“@ the many Frands and Abufes
(: ﬁfnfi*a commiited by ?zzwz—ﬁ’rakew,

o andother Criminalsthat hace
diftrefled their Fellow- Subjetts by their
cruel and oppreffice Arts, I bave thought
it not -improper, ar your Requeft, to pub-
lifh fomie feww Sheets of a large Work in the
Civil Laz, now finifh'd and ready for the
Prefs as foon as proper Encouragement
hall enable we to print the fame : Ard
this I do not only as a Specimen of the Un-
dertaking itfelf, but likewife in order to

| oz the Nature of Pledges, and how they
were anciently managed according to the
Roman Ciwé/ Law, and under what Dif-

A 2 penfation
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penfation they are at prefent in all Tra-
ding Countries. For,

Amoug the feveral Titles of the Roman
Law, fo much applauded by all Foreig:
Nations for its Vifdem, Equity, and Fuf-
tice, and ecen admir'd too by fome of our
con Nobility and Gentry who bave any
Kuczeledzetherein, thisoneTitle of Pledges
75 woiie of the leaft valuable for its juf
Decifions berzween Debtor and Creditor i
this Point. Lifomuch that the learned
Cujacius, 72 his iugentous ‘Defence of it
coaiifl the feifelefs Cacils of fome Perfors,
iir exprefs Lerins declares That this one
‘Part of the Roman Law alone, for the
great Advantage it adminifters to a State,
[uficiently recommends the Study of that

*cujac. iz Laco i other Branches of it. ™

L3 But yer (notwithftanding this bigh En-
comium) 7t muft be acknowledged, T bere
aie fome paiticular Matters relating to
Pledges tin this Title, which are not (o
well adapted to the Pratilice of Modern
Times (confidering the prefent Pofture of
Trade aid other Circumftances.)) And
from heice a e Face of Affairs in [eve-
ral Parrs of the World bas made it ne-
ceflary to alrer fome of the Rules of it ; as
that of continuing a Pledge in the Pofle/-
f10i2 of the Debtor under a general Obl-
gation of all bis Goods, in cafe be injur’a

oi" any wife alienated the fame; (a ver

fre
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frequent Prallice of bolding Pazons iu
thofe Days.) The felling of a Pledge by
the private Authority of the Creditor ajone,
if the ‘Debtor redeemed it not within two
Years ™ afrer Notice given bhiwm for that*cs.siss
Purpofe; and the like. Thefe, and fome™” "™
other 1 bings being found injurious or ju-
convenient ( at leaft) the common Law of
Pledges among all Natious bas in fome
Points been changed by municipal Laws
i1 divers Countries, according ro the Na-
ture of their refpective Conflitutions and
the Coudition of I hings.

Befides, tho the Roman Policy admit-
ted of Azents and Fattors for the [ake of dif-
pofing of other Mens Goods in the Bufmels
of buying and [elling, and in all Atls of
lawful Commerce T3 yet it never [uffer diCujac 1.
Brokers and fuch like Perfous to trade for ™" ™
themfelves in Refpett of receiving Pawns
and felling them, or in any other Kind of
‘Dealing, befides Factoring ; left they fhow d
be found guilty of Fraud and other fordid
Courfes of Iniquity ||, Nor is this Prac-ypse.s-.
tice of Pazvi=-Broking in a Man's own
Name, or on bis own private Account 1oz
allow’'d in Holland, Genoa, Venice, Flo-
rence, nor among any other wife Trading
People abroad ; but Pledses are taken by
the State and its proper Officers, and they
have convenient Lumber Honfes to lodoe
them in, and afterwards fel] them by Iy

of
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of publick Cant or Auction, on Applica-

tion made to the Fudge for bis Autbority,
if they are not redeemed by the Time ap-
pointed. And,

T boush the profefled Myftery of private
Pawen-Broking has lately crept in among
s here in England, by I kwow not what
Decices and Corruptions ; yet our pri-
dent Anceftors would never bave endured
it, as it is openly practisd at this Day.
Bracton and the Old Englith Lawyers
feem to have knozon fittle or uothing of it in
their Times, coben Men were contented to
lice within the [ober Bounds of Frugality;
aid before a large extended Foreign Trade
Pad made Pledees neceflary to enable the
provident Merchant to pay Cuftoms and
other Duties oir Goods imported, and the
like : Aud thefe Sages in the Law are
therefore very brief upon the Topick of
Pawwns. And the Vear-Books themfeles,
that wwere [ubfequent to the Writings of
Britton, Glanvill, and other Remembran-
cers.of onr ancient Law, affure us 5 That
i thofe Days Pledges were fo far under
the Direction of the Courts of Law, that
the fame could not be [old swithout the fpe-
cial Order of the Fudge, or the Confent of

«Vide 1nd. the Debtor™ ; and this was then reckon d
v Pleges cwbolefvive Tnffitution to prevent and hin-
der Creditors from enriching themfelzes

by the Spoils and Misfortunes of iﬁdggfﬁf

En
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Men. But now we bave Perfons, on [v
mean a Stock or Fund as that of Two or
T bree bundred Pounds, raife great Eftates
by the Craft and evil Means of Pawi-
%mkz’:’zg, who might otherwife employ their
Money to more honeft Purpofes, if they de-
figned to be beneficial 1o the State.

T be Jews, we read, though probibited
by the Laww of God to receive Intereft, were
formerly drizen out of England for their
exceflive and uwrlawful Ufury in this Par-
ticuler : And among the ancient Romans,
e ko, the Iitereft of Money was not
permitted to exceed Twelve per Cent. on
any Account, uilefs it were Nautick -
tere’t, otherwife called Bottomry. Nor
was it lawful for the Creditor to receive
any T hing by way of Prefent or Gratuity
from the Debtory cr on any other Pretext
whatfoecer ; and if he did, it was
converted into Principal . And fo like-«¢ , .,
wife, if Money was paid on the Colour 261
of Intereft, before [uch Intereft became
due, it leffend the Principal t+ ; be- C 4 32
caunfe it was only anotber Way of Extor-""
tion. Thus careful is the Civil Law in
curbing bigh and exceffive Intereft to the
Oppreflion of the pooy Debtor. I fome
particular Cafes the Intereft of Money
was at Eight, Six, Four, and Two per
Cent. according to the Danger and Ha-
zard of lofing the Principal ; and if no

' Stiptlation
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Stipulation was made between ‘Debtor

and Creditor about it, the Fudge wag to
afcertain the fawe with a due Regard

bad to Circumftances. Bur if Money

was lent to Merchants on Trading Voy-

ases at Sea, or for enfuring Ships and

Goods till fofely arriced in Port 5 the

TG Litereft of Mloiey was not then limitted ™ ;
| for there the dd=antages might be greater,
ard that with Fuftice too. And, per-

baps, it mizht not be good Policy to make

ary reftrainrng Lazes about iz, but to

fufter the Rifing or Falling of Lrade, &c.

to direti the Agreements for 1t. But,

It is fit, that the Damages of “Delay

7 Puavmeit, which we call Intereft,
Jhow'd be afcertain’d either by Law or
Agreeiiteiit, othertifc there won d be end-

lefs Coiitrozerfizs, and Creditors woud

not fail -to-alledge extraordinary ‘Dama-

ges wpsu all Occafions. - Bankers, .and

otber fuch like Moiey-Foblbers, who were
commonly veputed griping Ufurers in the
Roman Stare, were under fevere Regu-
Lations, left they fhow’d grind the Face of

the poor Debtor :  And tho they were to-
lerated intheir Pocation on the Score of
Publick Neceffity ; yet they never ve-
ceived much Countenance from the Civil
Law, as being a decouring Locuft. But
touching the Ufe and Iutereft of Money as
goceriid by the Civil Law, and of Bank-

£



[ ix ]

ers and the like, I bace treated wnder
particular Litles by themfelves, in agreat
IWork iutended for the Publick. And
therefore I fhall fay no more of them in
this Place ; only thar Jultinian 7n [is
Time reduced the Iurereft of Moucy ro o
greater Certainty *, and won'd not allscvcy. ;2. s
thofe Perfous to receice aboce Four per
Cent. T unlefs as before excepted di the Cafec. s 3. :s.
of Merchants and other Sea-faring Men,
and fiich like Travellers.

If the publiffing of the enfuing Sheets,
Siry fhall be of any Sercice to ouwr Legi-
flature, in the forming of feme good Bill
wpon Pledpes and the Difpolal therecf,
1 order to precent the Mifchiefs arifing
fioin  Pawwnbrokers and the like [er of
Ulurers, who prey on the Neceflities of
miferable Men, and deffroy publick Cre-
dity, I (hall think mylelf happy 212 being
the Means of conveying fome Hint or Light,
bowy- finall foever it be, to fo wife a Coi-
cention gf Men as our Parliament confifts
of (for in fome Points, peradeenture, we
nay be inftrutted by the Wifdom of other
Nations ) and then wemay (probably) ex-
eit to bave the Roman Law in a lit-
e more Efteem among us than at prefent,
ough it may be thought the Intereft of
ime to depreciate ity as it bas been the
tfinefs of others (that are entirvely igno-
ait of all good Learning) to render the

B Kuow-




L x ]
Kiowledse of it as contemptible as pof-
fiiile.

Ataulphus, @ King of the Gothic Race,
oo thouzh be refvlutely labour'd to chanpe
ecery L bing that was of Roman Fafbion
iito the Form aid Conftirution of the Go-
thic Nuzrion, yet, upon better Confidera-
tion Dbad of the Iifd.m of the Roman |
Laws berzeen one Main aiid another, en- §
tively clier'd bis Refolurion, and by all |
pollible lavs eixdeazourd to be the Sctter |
#p of this Golden Image in Refpetl to theii |
L. For during the diéme that the |
Czoths aiid Lombards weite i1 ?Qﬁﬁm of |
ltaly, the Theodofian Code, and fome |
Tliugs taken cut of the Gregorian aiid |
Hermogenian Codes, aid Caius's Inftita-
tiousy Ulpian's Firasmcits, and the Nvicr|
gi:d Seiteices of Paulus (/] Pearts of 1l
Civil Laze, aivd more ancient than 10€]
Bedy of Lazes compiled by Juftinian,
Order) wwere taken and admitted it
L/e tegether with theii ozon Gothic Laws,
Aid 1his we learn, ecen from a Gothi
Priice, That the Roman Law was it
of (o litile Confeqierce to a Pesple, as fcmﬁ
of vui Depracers of Learning would batt
7. T be Romans themfelces, who as Cr:
girerers weire wont 1o Sice Lagps to th
People they fubdred, o reccived Lt
frem them too o For cobatecer Laws b
ays of Gecernineit they formd wlhere £t

'
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they came, which were vfefnl and lauda-
ble in their State, they carry'd bome with
them, and pur them i Pratiice ; olferc-
ing them rarher with Humility, t1han re-
recting them wirh Scorn. Our Aucef-
“ tors (fays Saloft) eere wot [0 hizh-
“ minded as not to imitate [uch Raules
“ and Cuftorns of other Nations as they
found to be good, chufing rather to tread
inthe Steps of vertuous andwell-difp-fed
People, than to cuwy them. Therefore,
whatezer cither Allies or Eoneinies af-
“ furded, that was ufeful and firing,
“ they greedily embracd aund pratiisd
it in their own State. (a) ° And if
Salult may be thought partial, becaufe
Roman [[riter, let Polybius fpeak, that
was a Grecian, T hey were always [0
wife ((ays be) as to take and apply the
““ beft Cuftomns of other Nations to their
“ gwon Ufe. (b) 7 But Ifear I hace al-
ready gone beyond the Leugth of a Preface
to a Pamphlet, as this is defizi’d to be ;
and, therefore, fhall haften to the maii
Subjett in Hand relating to Pledges, &c.

¢
cC
cC

CG

¢G

(2) Majoribus noftris fuperbia non obftabat, quo minus afiena
inftituta, fi modo proba erant, imitatentur. Imirari quam in-
videre bonis malebant, & quod urtique apud Socios vel hoftes
idopeum videbatur, cum {ummo ftudio domi exequibantur.
Saluft. Hift,

(b) Kaiwerarap3eiv 301, nal Inaves 70 fidviova Paf_}*ﬁn
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ACCORDING TO

The Rulesof the Crviw La w, and
- the modern Pra&ice of moft

Trading Nations.

NP \GE S an entrance to the enfuing Trea-
RN\ # tife on Pledges, I think it not amifs

Y\ to obferve, that unto all ContraGs

N2 S which are. grounded upon Credir,
N ~ as a Loan of Money is, there are
fometimes Things, even foreign to the Con-
tracts themf{elves, which are wont to be added,
not only as proof and evidence thereof (among
which we may reckon Deeds and Witnefles)
but by way of collateral Security, in order to
oblige Men unto the Performance of their Pro-
mifes 5 as Pawns and Hypotheques are by the Ci-
vil Law, in order to compel Debtors, who bor-
row Money upon Credit, either to {atisfy their
Creditors, or elfe to forego the Goods which
they have impawned as fuch Security.

Now thele two Words or Terms of Law,
as to the general Signification of them, only
differ in point of lound®; and a Pledge mays p 0.

B be 1. §. 4.
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be comprehended under each of them: But
fir:ctly taken a Pawn is {aid of a "Thing, which
is deliver'd to the Perfon to whom-it is made:
and an Hypotheque or Mortgage 1s predicated of
a Thing not yet deliver’d, but in the Poffeffion

16.0f the Perfon that makes it *. And from hence,

according to Hoftienfis (a good Writer on the
Laws) an Hypotheque is properly {aid to be of
a Thing immoveable, asa Houle or Land ; and
a Patwi is of a Thing moveable, becanie it may
be deliver’d by the Hand, and is therefore in

gr?'ut lu-the Text of tHe Latw 1, and in Latin called Pig-

aus from the word Pugnus a Hand, Wherefore
the Criticks fay, that a Pawn cannot be apply’d
utito Lands and Tenements (2). But this Dif-

{feféfice,

() Tho’ we here in England vulgarly diftinguifh bétween
Pawns and Mortgages, as the Roman Law does between
Pignzts and Hypotkeca in the ri&t Senfe of the Words; yet
we have been obliged to borrow thefe two-Terms from
toreign Languagex, fo lirtie was the practice of Impawning
anciently known among us. Mortgags from the Frencn
Words Mort and Gage, a dead Pledge or Obligation; and
the Word Pawn of German Extraltion, wviz. a goveable
Chastle bound as a Secarity for 3 Debt. InLaw the Word
Mortgage 15 a Pawn of Lands and Tenements laid or bound;
for Money borrow’d, to be the Creditor’s for ever, if the
Money be not pa'd at thez Day agreed upon: And the Cre-
citor holding Lznds or Tenement upon this Agreement; is
czlled Tenant in Moregage, Of this we tead in the. grand
Cuftumary of Normandy*, which {ee. Glanvill likewife de-
Boesit thus, viz. Mortsum vadinm dicitur illad, cejns frosc-

+ Glanw. tis vel reditus interim percetti in nullo fe acquiefcant +. . So
lib.1 5. can. that he {fcems to have borrow’d the Notion of it frem the
Fi

6.

“
.

i
5

Roman Law, and calls it a dead Pledge or Gage, "becaufe
wharever Profitir yields, yet it redeems not itfeif by yield-
ing fuca Profit, exceptthe whole Sum borrovww'd be paid on
the Dav. Sce Skene de Verd. Sign. v. Mortgage. He that
piedges this Gage is called the Mortgagor, and he that takes
1t the Morsgagee. The Word Pledge or Plegins anciently
did not denote a Thing, bur a Perfon being Surety for ano-
ther, from the French Word Pleiger, and fo it 1s ufed by

10,10, Glanvil . The Reader may make his Inferences from

whit 1 have here laid.
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ference, as 1t rather depends upon found alone,
and not on the Nature of the Obligation itfelf, I
fhall here.chufe to wave, and ufethe two Words
indiftinétly, as the Dodtors or Interpreters of
the L.aw have done before me: For in other re-
{pects, elpecially in the Obligation, they are
almoft the {fame. For the general Word (Hy-
potheque) appertains to all ‘Things.that are fub-
jeét to an Obhgation, by way of .Caution or
Security : Hypotheca 1n Latin being derived from
thé G?‘EE’Z\’. WOl‘d {mgﬁraﬂ:, 10 fubje& aY put Un-
der. And thus in Greek we ule the Word Hy-
potheca for every Thing, which is fubjeét and
liable: to an Obligation ; wherefore we pay de-
fine 2 Pawn or Hypotheque to be a Thing,
which is:bound or {ubjelt to an Obligation by
way of Securizy for the Payment of a Debt*.. D-20.1.
And the Contra& itfelf, which gives the. Cre->™
ditor his right unto the Pawn, and whereby
the {fame 1s bound to him, is alfo in the Bocks
of the ¢ivil Law termed by the name of a Pig-
aus T, as well as the Thing itfelf. which is iin-i?' 20.3-
pawned . A Pawn {triCtly {o called, is not{p so.5.
contraCted by a Nude-pa&t, or a bare Promife, . t.
but by fomething donell; but an Hypotheque) D. 44.
may be contralted by a Nude-paét, or an A{-7.1.6.
{furance of the Thing to be deliver’d hereafter ;P 2
though (I think) this Diftin&ion is now taken A
away entirely, by what I fhall obferve by and
by: And each of thefe ways of Pledging may: be
contrated either purely or conditivnally, . or elfe
in diewm ¥%. ' ** D20,
As a Pledge or Pawn has both a general and '™ "%

a particular Acceptation (of which inthe fore-
going Paragraphs) fo in the general, fenfe
thereof, it includes what the Civil Law calls
an Autichrefis, or a mutual Ufe: As when a
Man borrows ciie Thing, and leaves another

B2 11
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in Pawn for the Lender to make ufe of, til]
{uch Time as he reftores the Thing borrow’d.
Arnd thus a Creditor may make ufe of the
F.and mortgaged, or-in lieu of Intereft for
Money lent, may live in the Houfe of his
Debror, which is mortgaged to him, till {uch
Time as the Money borrow’d be paid or fatis-
fy’d to the Creditor *; whereas otherwife the
Fruits and Profits of the Pawn, or Mortgage,
are reckon’d into the Principal, and computed
as Part thereof. And, in this {enfe, an Aunti-
chrefis 1S a Fiduciary Pofleflion, or a Poffeffipn
in ‘Truft: which kind of Pofleflion is not per-
fet and abfolute, bur (as it were) a depofi-
tary Thing, out of which an Account muft af-
terwards be given touching the Fruits and Pro-
fits thereof received; and the Fiduciary, or
Perfon in Truft, may be compelled to render
this Account.

Note, This Fiduciary Pofleflion’is in France called a Re-cre-
dence, and 2 Pofleflion granted fub manu Regis, by the King,
viz. op a Perfon’s plighting his Faith for the Reftitution
of the Thing Impawned or Mortgaged to him, whenever
it fhall be lawfully demanded of him. See Imbers’s Enchiri-
dton Furis.

And thus, from what has been before offer’d,
an Antichrefis may be defined to be the Pofleffion
of 2 Thing, which is impawned to the Credi-
tor to be made ufe of by him, for the ufe of
Money due tohim: And the Pa&t or Covenant,
whereby this Affurance or Pofleffion is convey’d
to him, is by the Civilians ftiled Paltum Antis
chrefexs +.  But more of this is in the Sequel of
this.Difcourfe. Only thus much I have thought
fit to premife, for the better underftanding of
the Reader: That having a thorough know-
ledge of the Terms of a Pawn and Hypotbegue,
from the Books themfelves as well as from the

Etymo-
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Etymologies of the Words, he may be the bet-
ter able togo through with this fhort Eflay on
Pawns and Mortgages with Eafe and Pleafure,

And therefore, I fhall next confider, how
many kinds of Pledges, there be according
to the Roman Law, and after what manner
they are diftinguifhed into Conventional, Prato-
rian, and Fudicial Pledges. And then I fhall
enquire what is the Obje€t of a Pledge, what
Perfons may make the {ame, and what kind of
Contrat this i1s. And, afrer this I fhall exa-
mine into the antient and prefent Method of
letting of Pledges, and fhew what Perfons have
a precedent or better Right therein, and
what Aétions arife hereupon. And, Laftly, 1
fhall fpeak of the Remiffion of Pledges, and
how the civi/ Law ischanged at this day, by
the Laws and Modern Practice of moft T'ra-
ding Countries.  Thefe Confiderations and
Enquiries fhall be the main drift of the Detail
in the following Sheets ; with {fome few gene-
ral Remarks on the whole.

And, Firff, it has been obferved; that a
Pawn or Pledge is diftingnifhed in a threefold
manner, according to the Roman Law, wiz.
into a Conventional, Pratorian and Fudicial
Pawn. 'The firftis that, which 1s contralted
by the Confent and Convention of the Parties
themf{elves *, and is moft common in pra&ice *D. 13.7.
among trading and neceflitous People; and un-!-
der fuch a Pawn or Pledge, both a general Hy-
potheque of all 2 Man’s Goods and Eftate, and
2 [pecial Hypotheque of one particular Thing
alone, may be included : and it matters not by
what form of Words fuch a Pledge 1s made;
nay it may, according to the civil Law, be
made without writing, provided 1t may be
proved, that the Parties made fuch an TAgree-:p 0.1,

ment. t.
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ment. But in Holland, France,&c, Mortgages
are now made 1n writing always before Nota-
ries or publick Officers, according toGreenweges
%].4.6. y.de Legibus abrogatis on the Fuftinian Inftirutions ™,
Andin England by writing when Landsare mort-
+ 29 Car.gaged 7 (for that is the Diftintion among us at
2. c2p.3. prefent between Pawns and Mortgages) but not
of Neceffity to be regiftred or engrofled, unlefs it
+ 27 H.8.be a Conveyance of the Freehold , or in {fome
cap.16.  particular Counties according to {ome Al
of Parliament in the Reign of Queen Aune,

which the Reader may {ee.
Befides the Pa& or Covenant itfelf, whereby a
Mortgage or Hypotheque is eftablifhed, other
Palts may be added thereunto, as a Paltum Anti-
UD.20. 1.¢hrefeos |, before mentioned and the like. Bura
6. 1. Paltum legis commifforie,ora commiffory Paét can-
not be added thereunto, fince{uch a Paétis more
cruel and oppreflive in the Eye of the civil Law
un:o the poor Debtor than any Ufury almoft
* can be **. Now a comm![Jory Pa& is, when it
1s agreed between Debtor and Creditor, that
if the Debt be not paid within a certain Time,
the Pledge fhall be abfolutely forfeited without
any equity of Redemption; and it was called
in the Roman Law a commiffory Paét, becanie
the Word committere {ometimes denotes the {fame
as to forfeit by an Offence committed.  This
Agreement (I fay) was forbidden, that cruel
Creditors thbu’d not take the Advantage of in-

digent Debtors.

A Pratorian Pawn is that, which the Judge
or Prator eftablifhes by decreeing a Perlon to
be let into the Pofleflion of another’s Goods or
Eftate: And thisis, when the Judge, without
any previous definitive Sentence, proceeds
againft the'Defendant (perhaps) on the {core

of Contumacy, and the like; and, according
tc
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o an ancient Edi& of the Pretor in the Digéfls,
does by his firft decree put the Plaintift into the:
Poffeflion of the Debtor’s Goods T, as afore-+C.8.21:
faid : and this be may do 1n fome Cales befidest- ©
Contumacy, according to the Books of the
«vil Law, as upon fufpicion of F light, Oc. Ina
pretorian Pawn it 1s fufhicient, if there be no
Deceit or Fraud in the Cale either on the Deb-
or or Creditor. But touching the difference
berween this and a Conventional Pawn, 1 fhall
fpeak by and by in the next Paragraph faving
one; for there is a maniold Diftin&ion to
be leen between them.

A third kind of Pledge or Pawn 1s called a

ndictal Pawn, which 1s induced when the
?udge has pronounced a definitive Sentence,
and in Execution of fuch Sentence puts the
Creditor into Poffeflion of the Debtor’s Goods
Jfter a-Condemnation of him, if the Perfon
condemned does not appear, but remains con-
tumacious in refufing to fatisfy the judgment :
'And herein the Authority of the Judge has|D.42. 1.
the fame operation in Law in fectling a Jadi- 15
dal Pawn, as the confent of the Parties con-
raling has in afcertaining a Conventional Pawn.
Not ought it to be thought ftrange, that a
[udue fthould have the Power of appointing a
fudicial Pawn, fince every Perfon may in his
at Will and "Feftament order a Pledge to be
siven for the fulfilling thereof ; and afcertain
the iame. Though a Fudicial Pawn s fometimes
by the Law ftiled a Pratovian, becaufe both of
them are {fped by the Office of the Judge : yet
there 1S a remarkable difference between thefe
orts of Pawns; one being after a definitive

dentence given, and the other before, as al-
ready noted.

A
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A Conventional Pledge differs from a Prat-
rian in many particulars. For,according tothe |
Civil Law, a Conventional Pledge may be con- |
tra&ted by Confent alone without any Delivery
therecf: And thus it fir? differs 1n the way -
and manner of conftituting the {ame; becaufe
a Pratorian Pledce 1s only contradted by Pof-
feffion and Delivery of the Goods, according
to a Decree of the Judge, as before intimated
And this, when the Pledge 1s in the Hands of
the Court, or a third Perfon, may be termed
a Sequeftration. Secondly, A Pratorian Pawn
may be contra&ed on the Goods of a Minor,
as well as of a2 Major, or Perfon of full Age;
which is otherwife in a Conventional Pawn.
For a Minor cannot lmpawn Or mortgage an
Immoveable Eftate without the Decree of the

* D.4 ¢ Judge *. They alfo differ in the effect of Ac-

t.t.

I D. 43
8.

317,

b

quifition in refpect to the Creditor. Forin
o Conventional Pawn the Pofleffion pafles to the
Creditor by a Delivery made ; but 1t 1s other-

. wife in a Praetorian PawnT, for the Reafon juft

now affigned, wiz. becaufe itis in the Hands
of the Courr, or a third Perfon. And from
hence another difference arifes or follows;
namely, That in a Conventional Pledge the Cre-
ditor receives the Profits by his Pofleffion
thereof, calied the Utile PoffefJoriym : Butitis
otherwife in a Prztoriar Pledge [I; for there
the Court or Sequeftrator receives the Profis,
and is acccountable for them, when the Poflel-
fion is delivered to the Creditor, or again re-
ftor’d to the Debtor. Yet they bothagreem
this, wiz. That every Creditor has an Hypothe-
carious A@ion. See what this Action is after
wards. Bur itis not my Defign or Bufinefs here
to treat of Praterian and Judicial Pledges, be-
caufe they more properly come under the {everal

Tile:
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Titles of a firf? Decree or Sequeftration, and of
the Execution of a definitive Sentence, to be
handled in a larger Work of the Civil Law,
which I fhall foon publifh. QOnly thus much 1
{hall further obfm ve, touching the Difterence
of thefe two kinds of Pledces ﬁl led Conventional
and Pratorian, wiz. Th'at 10 the formes he that
is firft in point of Time is preferr’'d in refpect
of Righr, unlefs there be a priviledged Credi-
ror: But it is not fo in a Pratoriai Pledge.
From henceforward I fhall confine my {elf to a
Conventional Pledge; as being the main Bulinefs
i Hand.

As to the Obje& of Pawns, all Things which
may be bouchr and {old, that is to {ay, which
confitt in (,ommerce may become fubj2¢t unto
a Pledge or Hypmheque As Lauds, Houles,
moveable (oods ; and alfo Thines of an incor-
poreal Narure, 25 Debts, Actions, and other
Rights.. But it is otherwife by the Laws of

* . 20,

vl

L

J
England ; for a Chofe in Aftiviz (as cur common
Lawyers call it) cannot be transfer’d.  The

Tools of Husbandry and other M: schanical Im-
plements heretofore were not {ubjeft to an hg,-—
potheque t: But at this Day 1t 15 otherwiiz, a“+ C.8.17.
I fhall hereafrer remark. '
In refpeét of moveable Goods pPAW; aed, the
Inconvemience is fo areat of having them out of
the Poffeflion of the Creditor (as former [y they
might be) That, in Fraice and other Foreign
Countries at this Day, they are no longer a
Pledge than they remain in the C'ﬂmg of the
Creditor, and his Power. See Gicesrwegen ds L
abrog. on the Cide . But we have fome T hings, ¥ &4 10
which cannot be impawned or mortgaged, cither &
becaufe they do nct admit of an Ohligation in
their own Nature : or becauie t‘:n} aye not
phghted by preper Perfons, and the hke, INew
(. all
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D.20.1.3]] thofe Things, which are extra-commercial ¥,
or which the Law forbids to be alienated ¢, are
not the proper Object of a Gage or Pawn, as
Things facred, Uc. And hence Feudal Eftates,
according to the Feudal Law, are not {ubjet to
a Mortgage againft the Will of the Lord, orthe
. Confent of the Kindred by the Father’s Side £,
tho’ the Fruits of {uch Eftates may well enough
be impawned. There are {fome Perfons, who can-
notmake a Mortgage, tho’ their Eftates may be
otherwife engaged: As a Pupil without the Con-
{fent of his Guardian and the Decree of the
Judge; a Son, heretofore under the Power of
the Father, without his Father’s leave, in re-
{pect of thofe Goods which he acquir’d for his
Father’sufe; and a Bondman without the Will
ID.2¢c. 1 of his Mafter(l. But the Power of the Father
' PTS T {o peculiar to the Romans, and the Obligation
ci Bondage is now at an end. He who was re-
deemed or ranfom’d from the Hands of the
Enemy, was tormerly in the place of a Pawn,
“till {uch Time as he paid off the Price of his

*D.49. Redemption by his Labour, or otherwife *.
R A Cuvirventional Pledge, according to the more
general Divifion of i, 1s two-fold, wiz. exprefs
and ract. The firlt 1s that, which is etther efta-
biifhed by an exprefs Agreement of the Par-
*D.20. ties ™ ; and then it is called a woluntary Pawn
o or Hypotheque: or elfe it may be without {uch
Agreement, wiz. by the Authority of the
v C.8.22. Magiftrate t, and then it is ftiled a Sequeftration
. ot Pretoiian Pledge, of which before. A woluntary
Pledge was often performed without writing
W C.5.18.1n the Prefence of three honeft Witneffes ||, and
2 withou: being acknowledged before a pub-
lick Othcer: So that Debtors from hence often
took occafion to antedate Mortgages unto later

Creditors. To cure this Fraud or evil Prattice,
15

+*
I oA,
T D.2o.1.
1. fin.

SYRRER
- y
) :-1"]
[
.




(11 )

it is now in moft Countries order’d ; 'That all

Mortgages fhall be made in writing before

Notaries or publick Officers, as before related.
Tacit Pledges, or fuch as are made by Impli-

cation of Law, are in our Books called Pignoia

Jegitima. By a Decree of the Senate, a tacit

Pledge is given to him, who has lent Money for

the repairing of Hounfes, on thole Houfes on

which the Money is lent and appropriated *. ~

And in the fame way a Pupil hasa tacit Hypo-p. 42 6.

theque or Mortgage on thejEftate and Goods of 8. 1.

his Guardian, to aniwér all Accounts and Da-

mages T ; and aWite on the Allvdial, but not on t C.5.15.

the Fendal Goods of her Husband, which kind”

of Hypotheque is not only underftood to be con-

tracted on the Account of her Dowry, accord-

ing to the Glofs and Doéors on the Law here
DL 24 3.

]

cited |, but likewife on the fcore of Alimony ), g
and her Paraphernalia, as Jafor obferves *.xInl 21,
And the {ame racit Security has a Landlord onc.2. 13-
the Goods of his Tenant (brought into the
Houfe, or upon the Farm) for his Rent {: But? C.8.15.
not on the Goods of an Under-Tenantll; be- Jb :

) _ L 13.7-
caufe. there is no Contra@ between him and i, .
the Proprietor.

* 1. ao.

1In England the Goolds upen the Eftate are liable to a dif-
erefs for Arrears of Rentr, whether they beiong to tae Te-
nant or not, which {ome think to be hard.

In fhort, the Commonwealth has {uch Secu-
rity in the Eftates of all Men for publick
‘Taxes*®, and the like; and the Exchequer has*C.8.15.
{uch a Pledge in the Eftate of all {uch as are ™
Officers accountable to it+, as Farmers andtC.8.15.
Colle€tors of the Revenue, @c. But Cities and ™
Corporations have not a racit Hypotheque in
the Goods of the Citizens, unlefs it be of {uch
C 2 Perfons
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Perions as have the Direétion and quarprren
of their Affairs; or unlefs they ham ths Privi-

*D.so.1.lege from the Grant of the Prince * - Becauie
i10.

+ D.goab6

1

3.

they are in the Place of private Men .

There 15, moreover, this difference between an
exprefi and 4 racit Pledge, namely, that Things
exgrefly impawned cannot be alienated, unlers

1C.5. 2.0t be with the Incumbrance charged on “them i

iz,

g

i34.in

. C. ¥,

As a Penfion or Annuity fluing out of {uch an
Eftate; for the Eftate itfelf is a Securlty for the
payment of fuch Pepfion or Annuity. Bur
"T'hings ta:itly pledged may be freely alienated,
before they are arrefted, or an Eqmt of Re-
:.demprion pafles wam{’c them ™ : For a tacit
Piedae 15 a general Thmmr and comprehends ail
Thirgs, yer the extant Eruits of a Thing 1m-
DAWI red or mortgaged are, by a Covenant im-
pliﬂd and underftood, deemed to be incident to
the Pledge, and to go along witn it. As an ex-
piefs Pawn is not dcf’flo ’d or raken away by
a racit Pledge ; {o on the other hmd neicher is
a ta:i: Pledgc by an exprefs onc .

From the Obl heation of a Plcdge or Pawn,
the Creditor has not only the Power of retain-

*D.20.1.ing 7, but allo the Power of alienating and
I'-'!'

- D il SN

felling the fame T, if Payment be not made of

she p11nc ipal Debt within a certain Time. But
becaufe the {ame Thing 1s fometimes plignted
anc engaced unto feveral Perfons, it often lmp-
pens, tha: Controverfies arife about the Profe-
cution and felling of Pledges, one of the Parties
claiming a Prcfmence of Ruzﬁt unto the OE.IE'I'
In which cafe this cenera] Rul e 1s to be obfer-

i

ed, wiz. That he thall be preferr'd in point of
KNight, unto whom the Pledge was firft enoa-

.ced " And 1t matters not, waether it be a

Cenwensicnal, Pratorian or ?ff(f:cml Pledge ; or
whetner 1t be a geweral or a fpccml Pawn.

Hence
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Hence arofe the Diftinction between fimple and
priviledged Pledges ; {o that Liere may be an ex-
ception to the general Runle.

Priviledged Pledges are, where the Creditor
has Preference before other Credicors : As when
one lends Money to build a Heule, or to repair
it (which is afterwards murtnacred) the Lender
thall firft of all be paid his Mone; and the Houle
fhall ftand Security for it.~ It is tobe noted ;xD. 40
That we meet with three {ort of Creditors in 2, 1.
our Law-Books, viz. Firft, Creditors upon Pro-
mife (in writing or without wrltmﬁ) and thele
have no concern in the priority of an- Obliga-
tion. Secondly, Creditors upon a fimple Mort-
gage, amongit whom priority of Tm*eierrulqr]y
gives the nghr And thirdly, Creditors that are
priviledzed Creditors. A priviledged Creditor
may have Preference over the wiole Eftate be-
fore other Creditors (but rot before Creditors
upon Mortgage T ) tho’ priorin refpect of Time.+C.3
Such is a Debt for Funeral Chargesl, which¢:
ought to be.allow’d according to the Charater | D e
and Condition of the Perfon deceafed ¥ ; becaufe « 1 D. -
it is an Expence of Neceflity, and for the Ho-72.
nour of a Natlon Allo the Cofts of admini-
ftring the Eftate of the deceafed ; for that Ex-
pcnce 's for the fake and benefit of all the Cre-
ditors. Or this Preterence of Debt may regard
one particular Thing only; as when Money is
lent to repair Houfes; tor 1t concerns the Scate
to encourage beautiful Buildings. Architeéts

and Workmen enjoy this Privilege upon the
lame Foundation, wiz. on the {core of their Ma-
terials and Workma anthip. "T'he Caule of the
Debt here cught to be confider’d, not the Time
of the Contra¢t enter’d into. This Difltinétion,
I think, is unknown unro the Laws of Erﬂ/wd
Pmpne..o.as 2lfo of a Houfe or Land have this

P.L C{.C"
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Preference over the Goods of their Tenants Iy-
ing upon the Eftate for their Rent: But thole

*D. 20.1.which are brought upon an Eftate only * fop

32. fome Time, by way of Trading, are not fubje&
to {uch a Seizure. |

'The Exchequer has no Privilege of a Mort-
+C.7.73.gage among Creditors T, but only claims in

2 point ot order, unlefsit be in Goods or an Eftare
acquir'd by the Debtor or Officer of the Ex-

llE-+9-I+'cl1equer after the Obligation was entred 1nto,

ahs Where there is no Mortgage, but only a {im-
ple Debt, the Exchequer is always to be pre-
ferred; For that has always a tacit Hypo-

% D-d,z.;.theque*, as before hinted. But tho’ the Ex-

361 chequerbe preferr’d in refpe& of fimple Debts,
yet not on the Account of Pecuniary Fines and
Muléts. InFlorence he that has a Pledge orMort-
gace is not preferr’d before orher Creditors

o by writing. See Anfardus de Anfardis touching

i Dieurl Commerce T. A Pupil, though a latter Credi-

7 tory is {lometimes in favour of his Perfon pre-

iD. 20.4. ferr’d unto prior Creditors{; and f{o is a Wo-

E'NW_ . man in favour of her Dower *. A fferfon that

c.5. ~ has lent Money tor the Confervation of the
Thing impawned, is alfo deemed a priviledged
Creditor, and fhall have the Preference, be-

= D.:c.4.caufe he has faved the whole Pawn 7.

5 X6, Among conventional Pledges there is one kind
likewife, which is general; and another, which
is fpecial or particular, This laft only affects
certain Goods, and is confined to them: Bu
the firft extends itfelf to all the Goods, except
thofe which probably a Perfon wou'd not {pe:
cially engage to his Creditors, either througt
Affeétion; as a Man’s Hand-maid being h
Concubine, or natural Children; or cife on th
{core of his daily ule, as his Houfhold-ftuf

wearing Apparel, @ which ought to be entirelfy
le
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left to the Debtor ™. For it is a Lofs to the 20. 1,
Publick if any one be rendred ufelefs by Berr- )
gary. - Not only Goods in prefent Poﬂeﬂ”on
but eéven Goods in reverfion are comprehended
under a general Pawn or Hypotheque ; as
Corn in the Ground, and anciently (before the
Law was alter’d) the young in the Body of
a Man’s Cattle +,&c. Bonds, Debts and A&i-1C.8.25.
ons are alfo by the civil Law included undera *
ceneral Pledge. And the Edence of fuch a
Pledge confifts in the generality of the Words
which 1ncludes all Things, not before except-
ed: But 1t 1s otherwife if the Words of the
Pledge do not lie in the generality . And a$D.so.17.
Pledge of all Goods fhall thus extend to all fu- 47
ture Acquifitions, tho’ not mentioned by any
diftinét Agreement|l. Yet if one engages hist C.5.17.
Goods for Money which he fhall borrow here-"
after, the Obligation is void, as I thall note
more largely by aﬂd by ; for the Pledge 15 ac-
ceflary to the Obligatlon And if fuch Bar-
oains were allow’d of, it wou’d be eafy to de-
frand Creditors by an Agreement of this
Nature **, D 2o,
If a part:cular Thing be pledged, every3 ¥
Thing that is the Produét or Parc of it is un-
ler the fame Obligation, if it continues in the
fame State, and is of the {ame Narure T7.++D. 2.
But if Wood be mortgaged, and the Debtor 1- 13
builds a Ship with the Timber of it, the Ship
s not Parc of the Pledee [il; for the Ship 15t D.13.7,
one "Thing, and the Timber is different from 'S 3
t: But a Claufe may be infertad to compre-
hend it:  And tho’ Corn in the Ground, and
the Profits of the Land mortgaced (as alrmdy’
remembred) are Part of the Pledge or Mort-
gage; yet other Lands purchafed with the Mo-
ney arifing from thofc Profits are not vider
that



+C.8.13.
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+D.12.1,
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that Obligation: for thofe Lands are not Par:
of the Thing in Mortgage 1.

T'he end of a Pawn or Hypotheque is to fe-
cure Creditors on the Account of the Thing
credited, as appears from the definition it felf:
it being for the Advantage of Creditors to
have {omething befides the Perfon of their Deb-
tors to depend on. I {ay, befides the Perfon of
a Debtor ; for his Perfon 1s not difcharged by a
Pledge given, if it does not anfwer the Debt.
Hernce itis; Thata Debtor by delivering up the
Pawy, according to the old way of hold:ng ir,
to his Creditor, is not fully difcharged *;
becaufe a Releafe does not enfue but by
the Payment of what is due, Ceffion not being
in the Place of Payment; no, though a Man
{fhou’d deliver up all his EfteCts.  Moreover,
it may happen; that then a Pawn is deliver'd
up for a Debt, {uch Pawn does not amount to
the Value of the Debt, as juft now hinted:
therefore, {uch Creditor is not forbidden to fue
for the Remainder, or wnat 1s due, fince one
Thing cannot be given in Payment for another

.

agair{t the Will of the Creditor T. A Debtor
that gives a Pledge or Pawn to his Creditor as
a Security, cannot be imprifon’d, though he
fhould be fufpected of Flight as a Fuginve
Debror, unlefs the Creditor be 1mmediately
prepar d to prove, that {uch Pledge or Pawn
is no. {ufficienr to an{iwer his Debr. See Peck,
de Fuve Sifiendi, Winch leads me to {peak of
the Eficct of a Piedee.

New the Efe@ of 2 Pawn or Mortgage i,
that the {ame fhould become rhe Goods of the
Crediter; even withour a Delivery afrer the
Term of the Pledge is expired ; and the Cre-
ditor may have an Hypothecarious A&iorﬁ‘ ':"}:.

whicls
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~ grhich is a rveal A&ion for - a recovery of the
Thing itfelf, if he does not think fit to take
Pofleffion thereof, by his-own private Autho-
rity. For the Aétion does not arife from the
Allegation, but from a Right of the Pledge
vefted in the Creditor, as the Pawn or Mort-
gage 15 covenanted between the Parties: which
Right is {o annexed to the Thing pledged, that
the Debtor cannot ouft the Creditor of it by
any Alienation, nor by any furure Obligation
unto another *, Where a2 difpute arifes about* C.8. 14:
the Property of a Thing impawn’d with a5
third Perion, an A&ionor a Plea of Defence does
in the firft Place belong to the Debtor: Foras
the Property of that Thing belongs to him; {o
likewife does the Rifque and Hazard thereof.
And therefore, if the Thing be evicted, he
fhall be perfonally liable to the Creditor for
Damages T, and the Creditor may have a4 D 4.1
Pignoratitious Ation againft the Debror for the 28. |
Value of the Pledge, fince he cannot recover
the Pledge itfelf. And-hence it is reafonable,
that the Debtor fhould have a Plea of Defence.

A Pignoratiticns Action is a Perfonal Action,
anfing from the Contract itfelf, and upon a
Delivery of the Thing pledged; and as fuch
it is ufually given to the Debror. either for the
"Thing plighted after Payment of the Debt, or
elfe for Damages, againft the Creditor * :1#x D, 13,
But in fome Cafes it may lie for the Creditor. 7. 9. 1.
But an Hypothecarious Altion is a real Adtion ?:85'"' 6.

. . 3 . P

accruing to the Creditor, whereby he may ob-
tain the Right ahd Poffeflion of the Pledge a-
gainft any Pofleflor whatfoever : But thisas a real
A&ion does not give Damage, but only reco-
vers the Thing it{elf. They are both Actions
bouz fidei, and not friéti Furis, But of thefe
A&ions hereafter. . -
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A Credttor, that receives a Cervensiosiel
Predge, is obliged not ooty to aitfwer for eve
v kind of Fraud, but even for grols and highe
Negligence ®, but not for che hightelt Fault:
Wherefore, be who takes Bocks in Pawn cught
fiot to thake Ufe of chem withott the Confent
of che Debtor, and (according to the civd
Faw) it s no lefs than Theft fo o do; be-
caufe they were not deliverd ro him for the
fake of Ufe, but on the fcore of Secadity. - And
fo of other Things of the like Nawure : Becauf®
wheén 2 Pawn is deliver’d into the Hands of the
Creditor, he fhall be obliged to make it goodﬁ
i te lofes or endamages the fame. ~ Butif it
was not thos deliver’d to him, as fométimes ¢
happen™d by the Roman way of holding Pa’wns,
Ire was ot 1labie, if the Pawn mifcarry’d. But
chough 2 Creditor, being in Poffeflion of'a
Paswn, mul not only anfwer- for aii Lofles and
Dam‘aﬂes butr even for thofe Things which
tzaszen by s negleft, as juft nowdeciaredm

he is fiot bound té apfwer for any in-
eﬂtab}e Accdent t; as Fire, Inundation of
Warer, Robbers, Tv. unlefs occafioned by
his Means. But this will be abain remiem-
bred wnder the Paragraph of Aéttons

Upon Paynrent of the Debt the ‘Créditor
and his Heirs are under a pefpetual obli-
gation to reftere the Pledge, for the Credi-
tor canvot -acquire a Title by 'an ‘erdindry

F Cszg Pf‘efcnpnm or Limitation of Time+ But
re-S i though ‘an ordinary Prefcription cannot be

abjeéted to extingmifh the Property of 2

i D. 44 3. ‘?Iedge I+ But yet by length of Time, a Pre-

1-

4.

fcription mdy be pleaded in Bar of an f-

potbecarious Aftion. In an extraneous Poi+
Seflor ths Prefcr ption 1§ extended -to thirty

*C.7-39-Years *; and in Ehc Debtor and his Succel-

fors
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fors the Prelerption is founded upon a for-
ty Years Ufucaption®. 'The Law introduced *C. .25,
¢his Limitation of Time in Abatement of thes-
sforefaid AQion, n order to avoid remote
and diftant Law-Suits, not only in refpelt
of an zxcraneous Poffeffor, who might per-
haps come fairly and honeftly by the Thing
pledged, though not the lawful Owner there-
of, but likewife in favour of Succeflors who
otherwife would never be fafe in their Ad-
minifirations. |

As the Creditor muft render an Account
of the Profits received on one hand : {o muft
the Debror, on the other, make an Allowance
unto the Creditor for neceflary Expences
laid out upon the Mortgage, provided they
are moderate, as for the Repairs of Houle,
though afterwards burnt down by Acadent 1.3 P-23.7-
But as for the Expences made on the Im- >
provement of an Eftate, it depends much
upon the Circumftances of ir, whether the
Debtor ought to allow them. Imprevemsenis
are {aid to be thofe Things, which render
an Eftate the better for them, and are {o fix’d
1o the Eftate that they cannot be feparated.
Among thefe Meliorations there are fomet D 2g.s.
owing to Natnre, others to Induftry, ands. 3. &L
others that are ftiled c¢iviZ Improvements. ¢
'There are fome that are :zeceﬁ?;ry, and. if
thefe are not made, the Efiate will either
come to nothing, or grow worfe; as not to
repair an old Building and the like: and
here the Mortgagee or Creditor fhall have his
Expences allowed him. But Repairs gene-
rally come not under the Notion of Im-
provements. 'There are fome Improvements
ftiled wfeful and convenient, but not meceflary;
and thefe are fuch as make the Eftate the

D 2 better
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better for aSale. Andif the Eftate mortgaged

yields a greater Price upon Sale, the Mort-

gagee fhall alfo here be allowed for fuch Im-
provements, but then the Expences muft not

be immoderate. And there are Improvements

made for delight and pleafure only, and as

they are only for Ornament, they do not (per-

haps) increafe the Value of the Eftate. For

thefe the Creditor fhall not be allowed. If

a Debtor upon a Pledge does not pay the

Debt within the Time limited, or be {uf- -

*D. 20. 5, petled of Flight and the like ¥; the Cre-
3. ditor may by virtue of this Contra&, whick
is a Contralt bone Fidei, by an Hypotheearious

A&ion profecure the Pledge, and obtain the
Poffeiion thereof, if he has it not already,

and after he has ob:sined {fuch Poffef-

fion, if the Debtor boggles or delays Pay-

ment, he may in this Cafe (and not before)
+D.20.5.1ell the Pledge ™, and fatisty himfelf out of
G- the Price theréof. And though chere be no
fuch Covenant éxprefled berween the Parties

for {eliing the fame; yet fuch Covenant is
1D.13.9.here implied }, as arifing from the Nature
4. D.20.0f the Contra& itfelf. Therefore, if a Co-
5. °°  vyenant be exprefsly added, the Creditor may
by virtue of {uch Convention fell it as from

4 <. S 34.the Will of the Debror |, after he has o=
> ven the Debror notice of his Defign. = For
if he fhall not give this Notice, he fhall be
*+C.8.28.11able to a Pignoraticions Alion **, But if
4.89. there be no Inrervention of a Covenanr, the
Creditor fhall before Witnefles give the Deb-

tor thrice Natice of his Inrention of Sel-
++C.8.28.1ing the Pawn t}, unlels Payment be made
4- of the Debt; and then by a Law of Fu-
- {tinian, which is now out of ufe in fome re-
Ipe&, the Creditor ought to wait two Years

before
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‘before hemay fell it{. ‘The Time for felling}C.34. 5.

a Pawn at this Day, by the Judge, is gene=

rally fpeaking fix Months after Notice given.

See Bugnion de Abrog. on the Code ¥, * In Tic.8.
After a Sale is rightly made, the Creditor 28

transfers that Right, which the Debtor had

who gave the Pawn, unto the Purchafer, in

fuch a manner that the Debtor or any other

Per{on cannot re-calltheThing outof theHands

of the Purchafer t; for regu%arly a Pawnor g .9

Pledge is not of its own Nature a lirigious'g.D. 20,

Thing, and a Claim cannot be made on thejy. 4.

Account of 3 bad Title +. The Judge transfers, 4, -

this Right by the very A& of felling the Pledge; 7. " '

for the Credit or Title cannot be fhaken.

If a Creditor has obtained his Debt from the

Fruits and Profits of the Pledge, he can-

not fell iti; and in fome Cafes Intereft fhally ¢, sup:

be allowed him, though not contra&ed for, -

as where the Creditor is a Sufferer by the

Loan: For there muft be either a Ceflation

of Gain, or emergent Damage to the Credi-

tor thereby, fince the Romans did not permit

a hucrative Intereft of Money ™. 1If a Cre-##Cy4.32.

ditor fold a Pledge mali fide 5 yet if the Buy-26.

er did not participate of the Fraud, fuch

Sale could not be refcinded, becaufe he had

no fhare inthe Fraud : For in this Cafe the

Creditor, and not the Buyer, fhall be con-

vened and impleaded in an Action of Deceit.

A Pledge may be {old, though it be of lefs

value than the Money due, and that too

without any Prejudice to the Creditor: And

alfo though' it be agreed that it fhould not

be fold ; yet it may be fold after thrice Notice

given thereof {t; for it is given in Satisfac-£D.13.7.

tion of the Creditor. Though a Creditor may 18.

i the Right of a Creditor fell a Pledge, and
| o transfer
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transfer the Right of Ownerfhip or Propenty
to {uch Pledge; yet 2 Creditor, who felis 3
Pledge, 1s obliged and may be compelied to
reftore the {orplufage of the Price thereof
#C.8.28.t0 the Debtor, after his Debt is {atisfied *,
6. If the Fruns and Profits of 3 Pledge received
{hall be eo-equal unto the Prmcipal and Inte-
reft of a Debt, fuch Pledge fhall not be fold
for the Satisfa&ion of the Credstor, the
Pledce being #pp Ffare difcharged thereby
$+C.8.28.fyom the Obligation it lay under{: But it a
Pa& intervenes, that the Creditor fhall have
the Profits in hieu of Interefl, it 1s otherwile,
A Tender of the Refidue of a Debt hinders
the Sale of a Pledge; and it there be any
difpute abour the Sum of {fuch Refidue, the
1C.8.28. Judge fhall determine the Marter . And
5 the whole Pawn muff anfwer for fech Re-
, fidue, becaufe a Pledge 3s an individual
D22 Thingt.  So that a Creditor may fell 2 Pawn,

e though he has received the greater Part of
his Debt. Yet in fome Countries the judge
arbitrates this Matter ; and ¢hat he may do,

_ I rhink, according to the ciwif Law, 1 pomt

s 0. D, ©f Equity, if there are feveral Speries of Goods

2.9, impawned for the fame Debcll M the

Price of 2 Pledge when fold, be not fuf-
fictent to anfwer the Debt, the Creditor may
petition for the Refidue of his Debt to be made
gocd by fome other means. Things fpecially.
impawped are to be {1d in the Arlk Place,
that it may appear whetber the Debt may be
fatisfied eut of the Price of {uch tpecial
Pawn ; and after them T'hings generally pledg-
«¢CS.g ed may be fold ™.

9. .

I do not remember to have any where rcad of this D:-

fiilncion berween a gemeral and a fperzal Piedge in i€
faws



{ 23 )

Lasvsof Buglamd (atleall) inRefpe to the Saleof a Pledpes
gor is it much scgarded now 1a other Countrizs,

Though a bare Tender. of Money whlcfa
s snade m a Conre of judmature, is {ui-
ficient to- nhibit the Sale of a Pledge, fo chat
it cannat be fold: Yet this Tender ought
to be prévious 1o the Sale thereof s for a Ten-
der fubfequent to fuch a Sale does not dif-
(olve 2 Sale once made™. But ing judicial « C 2.8
Tender the Debtor muft depofic and fay3
down the Money on the Board, and tell it out
to the Qrfdlrﬂr ‘1-‘ Sﬂ that !f ih@h aTC 4. 33
judicial Tender of the whole Debt unto the 3.
Creditor, the Creditor fhall afrerwards pre-
fume to fell the Pledge, the Debtor may ai-
ther vecover Damages for the fame by a Pig-
moratisions Altion againdt the Creditor ‘1., or the+ 37
Perfon in Pofleflion may be' convened in a read*™*
Ation to recover the T hing itielf. But this
Law in refpelt of A@ions to be thus brought
againit the Credlmr and Pofleflor, is now cut
of Ule in Countries where the § udge feils the
Pledge.

Ag Pledge, w‘hmh cannot be fold to ano-
ther, 1s an ineffe@tual Pledge ; and {uch Pledges
are fometnmes made : As whed Lands and
Houfes are mortgaged, ‘where the Mortga-
gor is only Tenant for his own Life, and the
Reverfion afterwards pafles to ancther. But
even 1 this Cafe the Fruits and Profits there-
of may be pledged during the Tenant’s Life.
And 1t is the fame Thing in a Feme-Covert,
that by collafion impawns her Husband’s
Goods, which be fold with the conmivance
or diffimulation of the Husband+. A Deb-+C.S. 28.
tor cannot purchale a Pledge or Pawn, which !
he has given unto his Creditor, though he
may redeem the {ame, becaule a Man can-

X nog
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not purchife what is hs own alfeady!
ond if he fhould do it, fuch Purchafe is nul}
and void. Tifius mortgaged an Eftate unto
Sicus for a hundred Pounds : And afterwardsg
Titius purchafed the fame.. This Purchafe,
I fay, is vain and fruitlefs 5 becaule Titius
purchafed what was his own:  But if an E-
quity of Redemption be once expired, and
the Eftate be fet to publick Sale, he maydo
it ; left the Eftate thould be under-fold, and
himfelf become a Sufferer thereby. A Perfon,
that has purchafed of a Creditor a predial
Eftate mortgaged to him, ought to be -
duéted into the Poffeffion of it ; thar is to {ay,
he ought to have Livery and Seifin; other-

% 8 .5 wife he fhall not have a real A&ion *; for

13.

the Property is not transferred by Sale, but
by the delivery of Pofleflion. A Creditor
upon a fimple Note of Hand-writing can-
not {ell a Pledge in Prejudice of a Creditor
upon a Mortgage. The laft Will and Tefta-
ment of a Debtor does not infringe the Right
of a Creditor in point of felling a Pledge:
For a Debtor cannot in his Will hinder a
Creditor from felling an Eftate, which s
mortgaged to him, if fuch Sale be made ac-

+ C.8.29.cording to Law 1. Titius mortgaged an Eftate

anto me, and he not paying the Money ac-
cording to the Day appointed by him, 1 was
willing to fell the Eftate thus mortgaged; but
his Heir forbad me felling the {ame, fhewing
me Titius’s Will, whereby it was provided,
rhat {fuch Eftate fhould not be expofed to fale,
for that he had devifed it to another. And 1
was adjudged that I might fell ir, potwith-
ftanding the Tefltator’s Prohibition. Nor car
a Debtor hinder a Creditor from {eiling

Pledge by any Proteftation whatloever, unlef
- "
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he pays or tenders the whole Debt: For un-
lefs he does this, the Creditor may fell the
Pledge, though but a {mall Sum be in Ar-
rears of ‘Payment, as before thewn ; becaufe
the Proteftation of the Debtor does not in-
fringe the Right of the Creditor *. Seius x C. 8. 1¢.
mortgaged the Ufufru&t ot an Eftate unto?2.
Sempronius.  Sempronius mortgaged the Eftate
unto Titius, who fold the faid Eftate. And
in this Cafe it was held not to be valid. For
a nude Ufafructuary of a Pledge, that has
only the Ulfufruct and not the Property of it,
cannot plight or alienate the Property thereof, -
but can only engage or alienate the Ulufru& 1.+ C.8.24.
And thus the Ufufrué&t of a Thing may be ™
impawned. .

It a Creditor fells a Pledge mali fide, or
contrary to Law, {uch Creditor is liable to
a Pignoratitions Ation for Damages, and not
the Buyer to reftore the Poffefficn of ir, un-
lefs two Thinegs concur, viz. That the Cre-
ditor is infolvent, and the Buyer participaies
of the Fraud: For then the Debtor on a
Tender of the Price with Intereft, though
after Sale, fhall recover the Thing pawned }.+C.8. z0.
A Debtor may {ell a Pledge again{lt the Will r.
of the Creditor, with a falvo %‘m’e Creditoris :
For the Sale of an Eftate made by a Debtor
fhall not prejudice the Creditor or Mort-
gagee in his Mortgage . If a Thing betc g .8
pledged for a Debr, and {uch Debt be only 12.
di{charged in Part of the whole, this does
not releafe or diffolve the Pledge, but that
the whole of the Pawn may be {old for the
Remainder of the Sum due or promifed ; be-
caufe the Right of a Pawn 1s an individual
Thing, as before intimated. Titius owed a
hundred Pounds under the Obligation of a
Pledee, whereof he pald ninety-nine Pounds,

E {o
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{o that only one Pound remained due: And
the Qusre was, whether 1 might fell the
Pledge for the Non-Payment of that one
+C.5.25. Pound? And it was refolved, that I might ¥,
£. But if there are {everal Things or EffeQs
pawned to him, and the Creditor would {ell
a Thing of a very great value for the faris-
fying of a very {mall Debt, when he might
obtain his Debt by felling a Thing of lefler
Value, he does not {eem to a& rthe Part of
an honeft Man, and may therefore be pro-

+ Arg. D. hibited T
27. 9. Heretofore, by the cwil! Law, Creditors
could not by way of Purchafe acquire to
themfelves fuch Goods as were 1mpawned
or mortgaged to them, left they fhould by
this Means opprels and injure their poor
C.s..5 Debtors 1. And hence it {ometimes happen-
>, ed, that when their Debtor’s Goods were fet
up to Sale or Aultion, they remained a long
Time fub HaflZ, and could not find a Purcha-
{er. But to remedy this Inconvenience, they at
this Day are publickly and in a {olemn manner
expoled to Sale, .rot by the Creditor himfelf
in virtue of his own Right, and by his own
u C.S. 18‘PIiVﬁte AUthOIitY as formerl'y “, but by a Dﬁ"
‘. cree of the Judge, by the Means of an Ap-
paritor, or {fome other publick Officer of the
Court. And, therefore, now Perfons cannot
be relieved againft Sales, as Minors ancient-
ly might againft all private Kinds of Sales,
#+D, 4 4.35 Well as againift other Sales, it they were
tt. oreatly injured thereby *¥. By the ancient
Cuftom of England, we read, that a Creditor
could not fell a Pledge by his own private
Authority, either without the Confent of the
Party, or the Decree of the Judge, which
was commonly had i1n the inferior Courts, as
the

S R
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the Sheriffs-Turn, the Hundred-Court; and
fometimes in Court-Baron. And {o it is now
in FErance, according to Domat, in his Trea-~
tife of the civil Law as practifed there *.# qom .
By the Ufage of Hvlland, Genoa, Florence, Ve-lib. 3. tit.
nice and Rome, a conventional Pledge is fold*» & 3.
with the {ame folemnity as a Pretorian Pawn
15, and by the Authority of the Judge fub
Hafté ; namely, by Cant or Au&ion. There-~
fore, this Law of the Code T, which gives+c.3.:8.
Relief unto Minors againft private Sales of 4
Pledges, does not now obtain in thofe Places.
For, the private Sale of a Pawn being out of

Ufe, it muft be fold by the Authority of the

Judge, and the Sale can only be refcinded by

an Appeal 1, fince the Credit of the Fifcal {Groenvli.

Spear is of great Authority. de Abrog.
By the ¢vil Law allo, if a Creditor counld

not ind a Perfon rto purchafe the Pledge on

its being expofed to {ale, he might upon

Application made to the Prince obtain 4

Grant of the Property of it, paying the Deb-

tor the Surplufage in value of any Due [.IC.8. j4:

But this Method 1s now out of Ufe, as 13

fhall farther oblerve hereafter. The Credi-

tor and Debtor may agree, That if the Mo-

ney be not paid at a certain Time limited,

the Creditor fhall poflefs the 'Thing pawned by

way of Sale at a jult and certain Price ™ ;**C38.34.

and this fhall not come under the odious3-t

Name of a commiffory Paét; When the Eftate

1s to be 1fold, and the other Creditors have

Nectice ot the Sale (as they ought to have)

and being prefent do not make cheir Claims

upon the Overplus, they {eem to have loft

their Richt of Mortgage upon it T1. If a+{C8aé.

Thing plcdged be eviéted by a third Perfon®

in refpect of the Right of Property, the

| ) Crediter
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Creditor who f{old 1t, is not hable on the fcore
of {ucn Eviction : For he did not {ell 1t on
his own Aflurance of the Title, but on the
faith, credit and honelty of the Debtor; and,

therefore, let the Purchafer look to himfelf.
If a Creditor avers, that he has lent Money
on the Settlement of a Pawn or Mortgage
aflured to him, he ought to prove the a&ual
Payment of the Money lent on the Score of {uch
Pledge, it he would have an Hypothecarioys
Aéion, or an Altion on the Pledge againft
the Debtor, that is in Pofleflion of {fuch Pawn
or Mortgage : becaufe though the Debtor be
civilly obliged according to the Form and Te-
nor of fuch Mortgage ; yer an Exception de
non numerati Pecunii lies, For a Creditor is
not in this Cafe prefumed to have atually
paid the Money pretended to be lent, unlefs
he proves the {ame, whether he be conve-
ned in a Piguoratitious or any other A&ion ¥,
And the Reafon of this, is, to prevent Fraud
in {uch Perfons as might otherwife pretend
a Pawn or Mortgage to cover the Debtor’s
Goods againlt other Creditors, whereas in
Truth there was no real Pawn or Mort-
cage made. For a Pawn or Mortgage was
{ometimes wont to be made (in Fraud of
Creditors) for Money to be paid hereafter ;
and the Law whicin gives this Exception,
was made to cbviate this Cheat. Burif the
Creditor be mn poflefion of the Pawn or
Mortgage, then this Exception pecuniz non nu-
meratz dces not lie, unlefs fome Fraud be
proved Detween the Mortgagee and Mort-
gagor 10 crder to deceive and cozen Credi-
tors: Foritisa ftrong Prefumotion 1a Law,
‘T'hat the Debror would not part with the
Tning pawned or mortgaged out of his pof-
{eflion
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feflion without having the Money firft paid
down to him.

But Money, received on the account of a
Pledge or Pawn, whether 1t be really, or
only by a Fiétion of Law received by the
Creditor, difcharges the Debtor, unlefs the
Sale of fuch Pledge be refcinded *. Titius*D.46.3:
lent five Hundred Pounds, for which I mort- 2%
gaged an Eftate to him, and covenanted with
him that if 1 did not pay the Money by
the Time agreed on, he might {ell the E-
frtate. The Term came, and the Money was
not paid; whereupon my Creditor {fold the
Eftate, and received the Purchafe-Money.
In this Cafe I am difcharged, if the Sale be
not rtefcinded for a juft Caufe. Such E-
ftates mortgaged with us are wont to be
fold by a Decree of the Court of Chaicery,
and by a Maiter of that Court.

A. Thing purchafed with another’s Money,
which 1s borrowed of him, 15 not lhable as
a Pawn or Security unto the Perfon who
lends the Money, unlels this be erther gene-
rally or {pecialiy agreed upon by or betwecn
the Perfons : As when Titius buys an E-4¢. 8. 14
ftate with the Money which I lent him. Such 7.
Eftate, I fay, is not {ubje&t as a Mortgage
for the Mceney which I lent him, unlefs it
was thus covenanted between us. If a Cre-~
ditor purchafes a Pawn, it ceafes to be a
Pawn, uplefs the Purchale be what the Civi-
lians ftile emptio fimulata, or a Purchafe in Dii-
guife, by {cme called a Sham-Purchafe: But
there oucht to be a Conflat of fuch Difgule
by {~me fure and certain Prefumptions, or
Corjeétures. If a prior Creditor fhall {ell a
Pledge, that is impawned or mortgaged to
mfelf in the firfi piace, and afterwards to

me,
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me, which we call a ridiug Mortpage, the
fecond Creditor cannat have an Hypothecs-
rious Altion againft the Purchafer : Bur if
the Debtor fhall by Way of Payment give it
to the firft Credizor, that Right of a Pawn or
Morrgage f{till remamms with me the f{econd
Creditor; and thus I may fue for the Thing
pawned, it 1 will pay oft the firft Creditor

= C 32,20 his Debt *,
The Tye or Obligation of a Pledge is
~  diffolved feveral Ways. As firff by an adual
1~ 6. Payment of that which is due T ; for every
L.s.2. Obligation may be diffolved after the fame
manner, or by the fame means it was efta-
blithed. Secondly, by a feigned or imaginary Pay-
ment: As when the Creditor makes a ceffion
1D.20.6.unto the Debtor of that which is due to him *,
1. 1. (for here a Payment i1s made without Mo-
ney) or when the Creditor covenants with
the Debtor not to demand or f{ue for the
iD. 20.6.Pledgetl; or elfe transfers the firft Obliga-
5 tion of a Pledge into a new or another kind
of Obligation, by the cvi/ Law called a No-
%D 6.2 .vation™ . A Pledge is alfo releafed or dif-
iS. {olved, either by the exprefs or tacit Will of
the Creditor. By the tacit Will of the Credi-
2+ D20, tOT, when he confents to an Alienation T,
6.+.1. or to 4 new Oblication of the Pledge L1,
++ D. 20. For though a firlt Creditor does not lofe his
@1 Right unto a Pawn or Mortgage, though the
{ame be bound to another by his Sufferance,
if it be not done with his exprefs Confent
1 &5 and Knowledge lifl; yer if the Creditor has
> % given his full and exprefs Confent, he {eems
to have remitted {uch Pawn or Mortgage:
And 1t is the fame Thing, if the Creditor
* C.ibid. be privy thereunto by any act of his ™ ; for

this is a kind of Alienation in him. But if he
OnlY
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only fo far confents to {fuch Alienation, that

the Caufe or Reafon of the Pledge fhould

{till be prelerved to him, or gives leave for

the Sale thereof that he may be fatisfied -

out of the Purchafe-Money, the Incum-

brance ftill remains on {uch Pledge, and he

retains the Right thereof, if Payment of his

Debt does not follow on fuch Sale™ Note,«p,.

a Creditor 1s not underftood to have con-8.;:1,

fented to the Sale of a Pawn, though he has

knowledge of {fuch Sale, unlefs it appears

that he granted leave thereunto, either by:

expre{s Words, or by fubferibing himfelf to

the Contra&, or gives up the Specialty or

Mortgage-Deed T. E + C.8.26.
Again, a Pledge 1s determined, if the7.

whole Subftance of the Thing impawned

perifhes or be deftroyed, as Land by an

Inundation of the Sea, a Houfe by Fire, &,

But if only a Part of the Thing perifhes,

it 1s otherwife; for if a Houfe be burnt

down, yet the Ground-Plot ftill remains en-

gaged to the Mortgagee, and whatfocever

is afrerwards built thereon L, For whenip.yy.9.

the quality of the Thing is only changed, 2. Dizo.’

the Hypotheque or Mortgage flill continues . /292

A Pledge i1s alfo extinguifhed either by theliﬁ*':o' -

Sentence of the Judge, or by the Qath of ]

the Party, viz. when it 1s adjudged or {worn,

that nothing 1s due, or’that fuch Pledge is

not engaged **, For if the Party {wears toss p ,,

either of thefe Things, it is incumbent oné.s. & 3.

the Creditor to prove his Right. Laftly,

a Pledge 1s alfo extinguifhed by a Change

of the Perfon. of the Debtor £; and like-4 p ,q.

“wife fometimes by a change of the Thingite. :.

{elf pafling in materiatum, as a golden Cup into

an Ingot of Gold: But it is always merged,

whenever
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whenever the Thing impawned becomes the
Property of the Creditor. If a Creditor
has reftored a Pawn with an Expe&ation,
or on a Promife of {uddenly recewmfr the
Money tor which fuch Pawn was given or
laid down, and yet fails in the Receipt of
1it, he is not in th1s Cafe thereby deemed or
repuced to have remitred his Right to fuch
Pawn, but may have an Hypothecarious Attion
to recover the fame again. As a Pawn is
prelumed to be contraéted by a nude Padt, or

*° + without writing *; fo it may allo be releafed
in that fame manner before 2 competént Num-
ber ot Witnefles.

Though the Fruits and Profits, which are
received from a Pawn or Mortgage by the
Creditor do ipfo Fure extenuate the Debr,

TC $-24.and are reckoned as Principal T7; yet they
' do not lefflen or compenfate the Debty if
they are {pent or confumed oo the Premifes,

as in the Repair of Buildings, U¢. The Fruits

and Profits bemg in {uch a Cafe impawned
1D.13.7.0r mortgaged as the Eftate 1s L. The firft
18.dd.10. Money that 1s paid to a Crediror, fhall be in-
terpreted in difcharge of Ufe and Interef? for

the Money lent; for it is reafonable, that

the Creditor thould be firlt paid his Da-
mzges for delay of Payment: And, therefore,

the laft Money paid is in diicharge of the
1D.13. 7.Principal only, and pot of Intereftll. 'This
5 Intereft among the ancient Romans was twelve
per Cent. v.hxch was called Jlawfu! Intereft;

and for more than this none could {’clpulate,

unlefs it was in the Cafe of Maritime Ufu-

ry : for fuch was the Standard of lawful

Intereft, according to the Gabinian Law, as

** Ep. 5.Cicero affures us in an Epiftle to Articus™

But when Trade increafed, and had broqght
into

*D.
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into the State a greater Plenty of Money, the
Meafure of Intereft was for the Benefit of
Commerce gradually reduced at {everal Times,
’ull at length it came to four per Cent. in Fu-
flinian’s Time (as I fhall more fully evince in
my Work at large under the Title of Intereft,
when publifhed) and no Banker or Ufurer
could take more than this Sum upon any Pre-
tence whatfoever, unlefs on the Account of
Bottomry or nautick Intereft.

If a2 Creditor fhall do any Damage to a
Thing pawn’d or mortgag’d, fuch Damage
fhall be reckon’d into the Principal, as 1 fhall
note hereafter: But the Creditor fhall recover
all neceffary Charges, which he has disburfed
on the fame, and likewife {uch moderate Ex-
pences as he has been at for proper Improve-
ments thereof *  as before related. But tho *p. 3.7,
the Creditor, if the Pledge be made worfe in8.
his Hands by Diffipation or Wafte {, yet it has T ¢ 4- 24
been at a Queftion, whether he be bound to ~ 2
preferve the Fruits, and to fell them in fome
Time of Scarcity? To which I anfwer, that
there are {fome Fruits which ought to be fold
out of hand, becaufe they are immediately
{poiled, or grow worfe by keeping ; and
thefe ought not to be preferved. A Credi-
tor 1s not liable on the Account of a Pawn
loft, if it be loft without - -his Fault or Means.
Fortuitous Cafes, which cannot be forefeen by
human Prudence, are within the Verge of
Contraéts both fHifti Faris and bone Fidei :
And, therefore, a Creditor is not liable on
the fcore of a fortuitous Cafe happening to a
Pledge, unlefs it be {o covenanted, wiz, Thac
it a Thing be loft by fuch a Cafe or other-
wife, the Debtor fhall not be obliged to pay
the Debr$.  And the being robbed by High- +¢ , 5

F waymen, s,
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waymen, aud the like, is deemed a fortuitous
Calfe.
A Thing, which belongs to another Per-
{on, may be pawn’d and mortgag’d by the
*» C.S.16. Confent of the Proprietor, and not otherwife *
2. unlels it be as hereaiter excepted ; nor is fuch
a Pledge valid, tho’ the Property of the Pl ledge
(hould afterwards by Accident {upervene un-
to the Debtor: Becaufe he had no prefent
R]Ght, OF R] ot in Reverﬁon thel CUNto, But
if a Thing be given as a Pledge without the
Privity of the Owner, and the Proprietor
thall afterwards ratify the ACtof the Debtor,
fuch Pledge fhall be valid: And thus that
which was invalid ab initio is afterwards con-
firmed and made good; for {uch Ratifica-
tion declares the Will and Confent of the Pro-
*D.2e.1.prietor 1 A Perfon, who knows the Thing
16. 1. pawned to belong to another, is not deceived
by the Debror, but deceives himfelf ; and,
therefore, he thall not bhave an Hyporbeczmoz».'s
+ 1o o1 A&tion, accmdmg to Bartolus . Thofe Things,
D.22.1- which may be expre(sly {fold and ahenated
| C.s. 75.may alfo be impawn'd and mortgag’dll, as
L ur, Lefc:-re hinted : And, on the contrary, thofe
Things, which cannot confift in Commerce,
as Things facred, religious, the Right to an
Holpiral, Ihmgs fubject to Reftitution, 2
Fendal Eftate without the Lord’s Confent,
the Goods of Minors without the Decree of
the Judge, Things litigicus, Caftles, publick
Theatres, the Sea, publick Rivers, and the
like, thefe Thirgs (I 1iay) cannot be im-

® i RS- 3-pawn a .

e 2. It an Eftate be mortgaged, and afterwards

fuch Eftate fhali be inlarced or encreafed by
Alluvion, ‘the whole Eftate fhall be bound
+D.20.1.0y tuch Mortgage T. If a Thing morrgag’d
19,1, Or
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or impawned fhall afterwards be changed
into another dpecies, as when a Houfe is pulled
down, and laid into a Garden,@'a. an Hypo-
thecarioys AQon accrues in the fame Manner,
as if it had been a Houfe ftill *: And, there-*D. z0.1.
fore, a Pledge is not always extingunifhed by 10. 2.
a Change of the Thing itfelf into another
Form, though {ometimes it is, as before in-
timated, but ftill continues a Pledge. Thus
if Corn or Pafture-Land be converted into a
Vineyard, the Obligation of a Pledge ftill re-
mains to the Creditor.

In the Claim of a Pledge, the Queftion
fometimes is, whether the Perfon; with whom
the Controver{y is, be in Poffeflion of the
Thing in Controverfly. For if he be not in
Poffeffion of it, nor has not quitted the Bofleffion
by any fraudulent Declaration of Truft, in
order to decetve the Creditor, he ought to be
acquitted ; for a Creditor may claim the
Pledge. But if he be in Pofleffion of it, and
will either pay the Money lent thereupon, or
reftore the Thing pledged, he fhall equally
be acquitted: But if he will do neither of
thele Things, he fhall be condemned by the
Judge’s Sentence to give up his Pofleffion to
the Creditor T. And the Poffeflor fhall, ac-1DP-2e-t.
cording to the Award of the Judge, be obli-'% 3
ged to reftore all the Fruitsof the Pledge re-
ceived after Conteftation of Suit, or Iflue join’d
in the Caufe, if the Eftate be of lefler value
than the Debt due to the Creditor: But if
greater, he fhall be obliged to reftore the Fruirts
or Iffues received before Conteftation of Suit,
onlefs they are extant, and the Thing 1m-
pawn’d be not {ufficient to {atisfy the Creditor
in his juft Debt % FC.8 15

Fa: Though ¥
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Though properly {peaking a Thing already
pledged cannot be impawned by the Creditor

% (.8 1, UNO another *, becaufe the Creditor has not

s.& 2. the full and abfolute Property thereof, vyer
it may be pledsed, either under an exprefs or
tacit Condition, wiz. That if the firft Debtor
{fhall redeem 1t, 1t fhall be releafed. Mawius
gave a Pledge unto Titius for a hundred
Pounds ; Titius afterwards impawned the fame
Pledge unto Caius. Mazvius may 1n this Cafe
difcharge the Pledge, which he gave unto Zsti-
s, by a hundred Pounds paid untoCaius, by the
Confent of Titius; and if Titius will not give
his Confent, the Court will compel him here-
unto. Which brings me to {peak of the Sué-
rogation of Pledges. For,

In Pawns and Mortgages we have fuch a
Thing as Subrogation or Ceflion of Right,
which is the putting of another Perfon in the
Place and Right of the Creditor. It may be
done either gratis or for Money. And the Cef-
fionary or Affignee fhall {ucceed in the room
of the Creditor, and exercife all manner of
Right in relation to the Mortgage, or the

p g , Privilege of the Mortgagee . Thus a Debtor

+D.18. 4. :

' may borrow Money to pay the Creditor or
Mortgagee, and by Confent that the Creditor
fhou’d affign over the Mortgage, as a Security

+D.20.3.borrow’d, unto the Lendert; reciting that

the Money was paid by him. This is no Pre-
judice to the other Creditors, for their Con-
dition is neither worfe nor berter by means
of {fuch a Change and Aflignment. Thefe Af-
fignmenis and Subrogations may alfo be made
iC.8. :2.by the Aurhority of the Judge | without the

I. Confent of the Creditor. 1f the Creditor con-

£ 7-75 fents that nis Piedze fhall be affigned to ano-

1 s-.¢ ther, he has remisted his Right *; DBut bare

Notica

i
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" ‘Notice and Silence cannot amount unto a Con-~
{ent, as before declared ; as when he knows
that his Debtor is {elling Land that was mort-
gaged to him, and fays nothing to the con-
trary, or againft the Sale™. For this Confent *D. 20, 6.
ought to appear by fome external Aét, as®: 15
one mortgages Land a fecond Time, and de-
clares that it is free from all Incumbrances,
and the firft Mortgagee or Creditor figns the
Deed, either as a Party, or as a Witnefst :7 D{‘ 20.6.
Here he 1s an Accomplice in the Fraud, and”"
the Circumftances are {o grofs, that it muft be
efteemed to be done with his Conlent.

Where a {pecial Pledge was not deliver’d to
the Creditor, to prevent fecond Mortgages,
and other Frauds and Abufes committed by
Debtors, the Romans introduced a general
Hypotheque of all the Debtor’s Goods to an-
fwer for any Fraud committed by him, and
fuch general Hypotheque was regiftred before
the Prefident of the Province, or {ome other
proper Magiftrate, that all Perfons may ap-
ply and fee in what Condition the Debtor
{ftood : But this way of coming at the Truth
of the Debtor’s Circumflances having been
fince either found inconvenient, or (at leafl)
infufficient, this Method is now alter’d in many

. Countries, and the Goods, if moveable, muft

either be put into the Creditor’s Hands, or

elfe into {fome publick Lumber-Houfe, and
enter’d there in the Debtor’s and Creditor’s

Names, and kept diftinét from other Goods.

If the Pledege confifts in Immoveables, and

not deliver’d, then a bare Regifter before a

proper Officer for that purpofe is {ufhicient.

By the Eunglifb Law, if the Debtor does not

give Notice in Writing of the firft Mortgage

to the fecond Mortgagee or Creditor, he fhall

have
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have no Equity of Redemption againft the
* 4 & . fecond Morrgage, but fhall lofe the whole *
w.x M. But this Law has not been found {ufhicient to
€3P-16.  hinder fraudulent Mortgages with us; which
nothing will prevent but a general Mortgage,
or Regifter, as it isfear’d; or a {anguinary
Punifhment, which {fome may think carries
too much Cruelty withit. By the Gwil Law,
it a Man pawns a Thing, which i1s already
impawn’d to another, or which belongs to the
State, and the like, he is guilty of the Crime
of Stellionate, or of a high Crime and Mifde-
meanor ; and may be punifh’d arbitrarily for
fuch Fraud, according to the Dilcretion of
the Court : But it he does not know it te
belong to another, his Ignorance {hall in this
Cafe excufe him from the Guilt and Punifh-
-.ment of this Crime . .
i6. 1. Suppofe I pawn or mortgage a Houfe to
you for-a hundred Pounds, and ceafe to pay
Intereft for the faid Sum of Money for {o
long a Time, that the Debt comes to more
than the Houfe is really worth: Quare, Whe-
ther I am difcharged of the Debt by a Sur-
render made to you of the {aid Houfe? And
it is held, that I am not: becaufe Ceffion is
not a full Satisfaétion of the Debt, as before
related.
A Creditor mav retain a Pledge, not only
on the Account of Expences laid out thereen,
but likewife on the Score of any future imminent
Danger of having fuch Pledge evited in his
D.1:;.-.Hands #. He that has a Pledge affigned to
| him by way of f{atisfying a Judgment, 1s in
the Piace of a Purchafer: And, therefore, if
fuch Pledee be ewvifted againft the Debror,
the Partv fhall not recover it by a Piginora-
uticus Altion, but by an Altion ex empto,
founded

-3
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founded upon Equity *. Nor doees a Creditor *D-13.7.
lofe an Hypothecarious AQion, even though he ** '
has 2 Judgment againft his Debtor: Fora
Creditor does not feem to be {fatisfy’d in

oint of his Debt, though he has fuch a
?udgment, unlefs he receives his Money by
Vertue thereof T. +D.20.1!
. It aPledge be in the Hands of a Credi-'3 %
tor, and it be agreed between him and the
Debtor, that the fame fhould not be {fold,
and the Debtor is in perpetual Delay of pay-
ing the Sum lent thereon, the Creditor oughe
in this Cafe to give folemn Notice before Wit-
nefles unto the Debror, that he defigns to
fell the Pledge at fuch a Time; and then
if the Debtor be guilty of Delay in Payment,
it may be fold by the Order of the .]udge¢:*D'§5'7'
Otherwife this Notice is not precifely requird /" ™™
(as fome think, tho” without any Foundation
of Law.) He, that accepts of a Pledge, i1s
not only obliged to reftore the {ame to the
Debtor, but even to the Debtor’s Heirs, in
cale of his Deceafe, even tho' no mention be
made thereof in the Deed of Pledge; for that
i5 underftood to be a tacit Agreement between
Debtor and Creditor, on Payment of the
Debeil; for if the Creditor receives his Debt, §I.3. (5.4
he loles the Right of a Pledge. A Debtor
does not make the Caunfe of the Creditor the
worie, either by the Sale, Donation, or Be-
queft of a Pledge ; for the Creditor may fol-
low and recover it, to whomf{oever it pafles * ;* C- 8. 14.
and this he may do by an A¢tion at Law.'”™
And this almoft neceflarily obliges me to fay
{omething of {uch Acltions, as relate to Pledges.

I have before obferv’d, that an Action,
which lies for the Recovery of a Pledge out
of the Hands of the Creditor, 15 called a

| Pigﬂﬂﬂ_



( 40 )

Pignoratitious, and not an Hypothecarious A&ion
Becaufe 1t does not lie to recover a Pledge in
the Poffefion of the Debtor, as an Hypotbeca-
rious ACtion does, but to repoflefs a Pawn,
«D. s50. which is in the Hands of the Creditor*. There
16.233. are fome ACtions given during the Time that
D ‘1'13' 7*the Contra& has a Continuance or Subfiftence .
4 And others, after a Diflolution of the Con-
tra& During the Time of its Subfiftence we
have an A&ion in Latin fhiled Serviana, and
quafi Serviana; meaning, an Hypothecarious Ac-
tion, whereby the Creditor claims and {ues to
have the Pofleflion of the Pledge deliver’d to
him: And after a Diflolution of the Contrat,
a diref? Pignoratitions ACtion lies for the Debtor;
and a contrary Pigaoratitious ACtion lies for the
Creditor. I fhall difcourfe of thefe A&ions
in the two following Paragraphs.

Now a divett Pignoratitious Ation is a civil
+C.8.28.Perfonal T Action, whereby the Debror who
20. has pawn’d or mortgag’d a Thing, though it
ID- 13. 7.be another’s Goods i, on payment of the Debt
74 may implead the Creditor, and compel him to

redeliver the Pledge ; and likewife oblige him

to repair the Damage, if any has happen’d to
*D.13.7.it through his Fault or Knavery *: and this
9.3 is a dividual, as ap Hypothecarious is an indivi-
C-4-247 4yal A&ion. Though a Perfon cannot ri ghtly

have this Action beigorc payment of the Debt ;
vet if he makes a lawful Tender thereof in
Court, he fhall have it (as already fhewn,)
and recover the Thing itfelf or Damages™.
And if the Creditor thould (perchance) injure
the Pledge by ufing it, the Debtor fhall alfo
+D.13.7.7€cover Damagest; becaufe he ufed 1t con~
g-fin.  trary to his Truft. And itisthe {ame Thing

if he hinders the Debtor from making ufe of
+D.13.7.h1s own Right therein¥  Not only the Per-~
43 . {on

*D.13.7.
9-5-
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fon, with whom the Contra& is made, but

even he who has a Right of poflefling the

Pledge, may have this A¢tion againft the Cre-

ditor *, and alfo againft his Heir (for it is a *D:3-5:

tranfitory Aétion) but not againft any other Pof~3*

feflor of the Thing pledged according to theCi- :

vil Law T: But by the Cauon Law it lies againﬂ:+ D.13.7

a third Pofleflor. See Gregory’s Decrerals II,\TE;;P, cuins

and fnnocentius thereon, 'The Suit in this Ac~confer.

tion is for Reftitution of the Thing pledged,

together with the Fruirs and Profits thereof

(which the Creditor does not make his own,

unlefs it be in an Artichrefis, as aforefaid, bur

fhall be .compelled to reftore them, if the

Debtor pleales, or to convert them into Princi-

pal *;) and likewife to make good the Damage;ﬂ; 3.7

done by the Fraud or Negligence of the Cre-( 5,3,

ditor unto the thing pledged 1. Fora Credi-+D.13. 7.

tor ought not only to avoid Fraud and Deceit, 25.

but ought to fthew the Care of a prudent Maf- i‘ e 24

ter of a Family, becaufe a Pledge is chieflyy p. 15..

given for his Sake and Security |l But he fhall 25.

not be liable to an uncontroulable Force, or

a fortuitous Cafe ; becaufe no Care or Cuf~

tody is a {ufhicient Defence againft {fuch Acci-

dents *. Therefore, the Owner of the Thing* D.1g. 1.

pledged muft run the Rifque of it, unlefs he>

can prove that it perifh'd thro’ the Faulc of

the Creditor 7. But if a Pledge be fold (ast+D.13.7.

it may be on the Debtor’s Non-payment of%"'

theeMoney borrow’d thereon) an Ation will ~%*% 7

lie for the Overplus of the Price, which the

Creditor fhall be obliged to refund {l, I D.13.7.
A"commry Pignoratitions Altion 1s given to 4*

the Creditor againft the Debtor * to indemnify *D. 13.7.

him in Cafe he fhould (peradventure) fuffer !9 1

any Damage by the means of {uch Pledge

given T; or if he has been cheated therein,

+D.12.7.
G as 31 3
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as (for Inftance) in receiving Brafs for Gold,
&c. or if he has been at any nece{Tary Expence

* D.13.7.6n the Pledge™ ; or even if he has been at any

10.
+D.i

0
C.

ID.13.7
2.

*D. 13

23,
- D. 13. 7

51

LIDI*?

*1 4.0,
H *

~1aB.7.-

1) 1y 7

-
'-‘1

_ Charge for the Improvement thereof t; orif
““the Debtor has regain’d the Pledge out ef his
Hands by a falfe View of bemg paid his
. Money i, and foin the like Cafes ¥ : Wherein

1t 1S rea{'onable, that the Creditor fhoud be

“indemnify'd t. A cowtrary Pignoratitious Action

founded on Equiry is allo given to the Cre-
" ditor againft the Debror’s Heir, 1n order to
compel him to fuffer the Thing pledged to
continue as a Pledge, in as much as the Heir
of the Deceas’d is bound to ratify and make
cood the Debtror’s A<
A Creditor, that brings an Hypothecarious
Ation, or an A&ion on a Mortgage, is-boiind
to prove the Mortgager to be the Proprietor
of that Eftate, touching which he {eeks Re-
lief in virtwe of fach Mortgage- And it is
enough for him to prove, that the {aid Eftate
was the Eftate of the faid Mortgager at the
Time of the Obligation made. See Accuyfius
on the Inftitates *. Burt becaufe it is a diffi
cult Matter to prme another to be the true
Proprieter of a Thing, or fuch an Eftate ; 1t
15 theretore adjudg’ d fufficient EVldence if
it be proved that the Eftate mortgag’d was
then in the Mortgager’s Pofleflion, and that
he received the Profits of it, when the Debt
and Mortgage were contracted ; becaude thoie
Thines {eem to be in a Man’s Pro perty, ac-
cording to the Glefs T, which he has Pol-
{efficn of, &c. And the Creditor may like-
wife fubjom, that the Debror was the repu-
ted Propiietor thereof. An Action of Thelt
accrues toa Creditor on the Account of-a Pawn
s [telen,  or orivily taken away {from him |;

fox
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for by the Cieil Law, Theft was not a capital
Oftence or Felony, as with us; but a ¢ivil
Action might be commenced for Damages *,* I. 4. 6.
or a criminal. Action to punifh the Offender by '6-17-&c.
a pecuniary Mulét or Fine to the Exchequer.
And thus much of A&ions for Pawns and
Mortgages ; wherein I have been obliged to
mention {ome Things before hinted at, bécaufe
the Bufinefs would otherwife have been ob-
{cure to the Reader. « But I cannot take my
Leave of this T;eatife on Pledges, without
making fome few general Remarks on the
whole, touching the prefent State of Pledges
i all Trading Countries almoft,

For there are {everal Laws, which were in
force among the Romans, and well enough
adapted then to the State of Things as they
ftood at that Time, which are fince grown ob-
{olete or abolifhed by the fubfequent munici-
pal Laws of divers Nations. As for Inftance,
a Wife can neither borrow Money, nor impawn
her Effects, as fhe might have done. by the
Romar Law T : For the Husband and the Heir+ C.8. 4.
of the Wife is not obliged in Helland and France 1.
to pay fuch Money borrow’d, unlefs it be ap-
ply’d to the Advantage of her Family. In Hil-
land apd other Countries, by Cuftem, both the
moveable and immoveable Effe¢ts of the mar-
ry.d.Couple, though in the diftiné&t Property
of each of them before Marriage, vet by Inter-
marriage become common both as to the Pof~-
{eflion and Property of fuch Goods without any
‘Delivery, unlefs they are Feudal Eftates, which
do.not.come under this Community ; or unlefs
this Community of Goods be exprefsly re-
itrain’d by fome ante-nuptial Covenants, pub-
lickly taken from the Husband on the {core of
il Manners. See Groenwegen de.Ll. abrog. on the
Inftitutes Il. - G a7 Secondly, ||l 2.8.pr:
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Sﬂéondly, The Tools of Husbandry, and

other mechanical Implements enumerated in
*C.8. 17.the Authentick here cited™, heretofore were not
8. 1:43” fubj=Ct to an Hyp@theque But. at this Day,
T in A1d and Defeét of other Goods, it is other-
s+L.1.sx.Wife> as appears from Bugnion de L, abrog .
252 L.2.And this is now the common Prattice in Spain
31.53.  Brakbant, and other States, as well as England.
See Gitierez’s prattical Queftions of the Laws
in Spain, and Anfelm’s Belgick Code of Laws.
Again, it is lawful for the Creditor, or any
one that perfonates him, to purchale the Pledge;
becaufe they are now in moft Places fold by
publick Authority, as before related. By the
Ufage of Helland, and the Laws of other Coun-
tries where Pledges are {old by the Judge’s De-
cree, which obtains the Force of a Sentence
demanded to Execution, Creditors, how anci~
ent {oever, and tho’ they be priviledg’'d, cannot
have an Action againft the Buyer of a Pledge,
or the lawful Pofleflor therecf by this Means:
For if Creditors being admonifh’d by a Pro-
gramma or Bill pubhckly {et up in ertmg, tor
their Appearance, when the Pledge is {old fub

Hafti, wiz. by publick Cant or Auttion, do
attend and are {ilent in their Claim of Right,

they {eem to have remitted their Right to {uch
jc 3. 26.Pledge . Bur if a Creditor be abfent, he may

be relieved, efpecially if he was abfent on the
*D 16.5.account of the State, or be a Pupil ¥; and fo
17 it has been ad;udned by the Parliament of
1’ 'S Ar-. Bourdeaus in France. See Paponius de Arreftis T.

6. Thirdly, By the Roman Law all the Goods of
a Perfon pledging a particular Effe& were put
under a general Hypmheque, 1f the Pledge was
not altually deliver’d to the Creditor; and
theretore if fuch Pledge was alienated without
the Creditor’s Confenr, all the Debtor’s Goods

WEre
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were liable ‘to anfwer for it*. But at this* Nov. 4
Day Pledges in moveable Goods are a&tual-C- 2.

ly = delivered; and, - therefore, this Novel

is entirely antiquated; or repealed by contrary
Ufage.- A general Hyporheque of Goods is

not only extended to fuch as a Man has ac
prefent, but even to fuch as he fhall acquire
hereafter T7: So that under {fuch an Hypo-+C.8.17.
theque we way reckon all Debtors Bonds, Ob-9-
ligations, and other Specialties in Worirting,
according to the Civwi/ Law : though it be o-
therwife (I think) according to .the Englifh

Law, becauie thefe Things:iu Aftion are not
transferrable. Sed Quare. But there was no
diftin&ion by the Romarn Law between a ge-

neral and a particular Hypotheque in point of

Right or Precedency by way of Privilge,
though there was in point of Time: For a ge-

neral Hypotheque is only preferred in point of
Timeto a particular one, which comes after

it in Refpe€t of Time, it it be {fued. The Pre-
rogative of Time in Refpe& of Pledges (whe-
ther Conventional, Pratorian or judicial) iscon-
{idered by that Law even to an Hour and a
Moment, though we are not {o nice here in
England. |

~ By the Laws and Cuaftom of Hulland like-
wife the bare Averment of a Debtor is not
{ufficient to avoid the Obligation of a Pledge,

if the Money for which it is engaged be not
aGually paid, as by the Civil Law{ ; buta+ C 4. 30.
Proof of {fuch Non-Payment ought to be made '3
within twoYears from the Time the Pledge en-
gaged: And if the Debtor be not able to prove
his Exception, he may require the Piainnff,
c. or Creditor, to declare the Truth up-
on Qath, or to give the Oath back to the
Pebror. But this Exception Pecuniz non nume-

T
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ratz is obferved in Friefland according .to
the Term of the Civil Law{. By the
Law of England (I think) the Debtor may
have Reliet in a Court of Equity, though
not. of Law. A Plaint or Exception Pecuyie
non numeratz ought no more to be made in
writing at this Day than other Exceptions,
in Imictation of which it 1s drawn, as the
Law is praltiled in Hollard : But in England
it muft be framed in Writing. Again, by the
Roman Law, af{econd or latter Creditor could
not {ell a Pledge, unlefs he paid or tendered
the Debt unto a former Creditor . But
now he may, by faving the Right of a third
Perfon, becaufe it is {old by the Authority
of the Judge; and therefore thefe Tenders
?lf; a Debt are at this Day grown into dif-

e {l. .

The laft principal Difference between the
civil Law and the Pra&ice of Modern Times,
which 1 fhall here mention in relation to
Pledges, though there be others of lefs Con-
fequence, 1s, That in cafe no one will pur-
chafe the fame, the Creditor need not now
apply himfelf to the Prince for the Right of
Property therein: For if there be no Bidder
or Purchafer to be found, the Judge may
afcertain the Price thereof to the Creditor,
and by paying the juft Value of it (as let-
tled by the Court) unto.the Debtor, he fhall
acquire the full Property. See Faber’s De-
finition on the Fuftinian Code *. What I farther
add hereunte, is, that when the fame Deb-
tor has {everal Credirors, each Pofleflor con-
vened in an Hypothecarious A&tion, may tender
his Debt, and by a lawful Tender or Pay-
ment of the Thing hypothecated, 1t may be
retained, and bar the Creditor from {elling the

Pledge :
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Pledge : Provided always that he tenders the
whole Debt, becaufe a Tender in Part can
be of no Advantage to the Poffeffor againit
the Creditor. And this Power of Tendering
sccries not only to the Pofleflor of a Pledge,
but te every Creditor of the {fame Debtor.

And thus I have gone through with the
Bufine{s of Pledges, as defigned, within the

compafs of a Pamphlet, (though 1 thall treac
~ more largely of them in my Work at large.;)
and-fhewn how a Pawn may be diftinguifhed
from - other Contraéts which arife from a
Thing done ; and is, therefore, what we call
a real Contralt. For a Mutuum and Commo-
datum {uppele the Ufe of the Thing, and are

oI

for the Sake of the Receiver only. A De-
pofitum is for Cuftedy, and for the Advantage
of the Perfon that depofites the Thing. And
a Pledge isonly far the Secarity of a Debt for
the Advantage both of the Creditor and the
Pebtor, as it {erves to eftablifh Credit among
a Trading People, and to relieve.the Necel-
fities of poor and honeft Men upon extra-
erdinary Qccafions, who (perhaps) cannot
otherwife come at the Neceflities of Life.
But if this laudable Method of {ecuring an
_honeft Credit fhall be .made ufe of to infa-
mous Purpofes ; if the Rictous and Profufe,
who know no Bounds of the Expences, fhall
hereby be encouraged to plunge themielves
into Debts and difficult Ways of Life: it
the cunning and {ubtle Ufurer, imbibing bad
Notions of an honcft Gain, fhall grow more
oriping and oppreffive to the needy Borrow-
er ; if a lictle Set: of Rebbers, that are in
no wile formidable to the Laws, fhall by
Pilfering and Breach of Truft be able to

gis-'e
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‘ give ‘4 Shock :unto+ -publick 'Eath - among
Men: and ‘laftly, if the ‘Crafc andsWicked-
nefs of a few Pawn-Brokers fhdll spiit the
prodigal Squanderer of his own Forgad® wp-
on the knavith and litgle Shifts of taking.up
Goods on Credit of .the' fair Shop-Keepey
and honeft Trader, in order to bring them
to the Ware-Houfe of Sin; Then"is che ‘vile
Myftery of Pawn-Broking (as now carried
on) to be entirely difcouraged by Law, -or to
be {et upon a :better Footing in “point. of
Honefty. But this Matter (with humblé& Sub-
.miffion) I leave to-the Wifdom of.a Na-
tional Council, now framing Enquiries in-
to the dark Recefles: and Male-Pradtices
of Pawn-Brokers and their Accomplices in
Iniquity, and {hall not take upﬁn}ﬁm to pre-
{cribe Rules unto my Superiors, who have
nothing more at Heart (I am fully perfua-

" ded) in all their A&ions, than the Good and
Well-fare of all their Fellow-Subje&s.. And,
therefore to the Providence of God, which
guiderh. the Heart of Manin all its good

- *Pndértakings, and to the Wifdom of this

T ~. Grand ‘Aflembiy, whofe Altions are (it isto

..~ - . be:hoped) direCted and affifted by that Pro-

- .-> .vidence,- be z2ll the Glory of this Event : For

she Pumihing of {uch high Offenders againft

publick Honefly, is but a Reftoration of Pub-

lick- Juflice, P




