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Tue following sheets contain the substance of a cburse of
lectures on the laws of England, which were read by the au-
thor in the university of Oxrorp. His original plan took ifs. -
rise in the year 1763 : and notwithstanding the novelty of
such an attempt in this age and country, and the prejudices
usaally conceived against any innovations in the established
mode of education, ke had the satisfaction to find (and he ac-
knowledges it with a mixture of pride and gratitude) that his
endeavours were encouraged and paironized by those, both
in the university and out of it, whose good opinion and esteem
he was principally desirous to obtain.

The death of Mz, Viner in 1756, and his ample benefac-
tion to the university for promoting the study of the law, pro-
duced about two years afterwards a reguiar and public esta-
blishment of what the author bad privately undertaken. The
knowledge of our laws gnd constitation was adopted as a iibe-
ral science by general academical authority ; competent en-
dowmentsfwere decreed for the support of a leciurer, and the
perp‘etuﬁi encouragement of studenty ; and the compiler of
the ensuing Commentaries had the honour to be elected the
first Vinerian professor. .

In this situation he was led, beih by duty and incliration, to
investigate the elements of the law, and the grounds of our
civil polity, with greater assiduity and attentior than many have
thought it necessary to do. And yet all, who of late years
have attended the public administration of justice, must be
sensible that a masterly acquaintance with the general spirit
of laws and the prineiples of universal jurisprudence, com-
bined with dn accurate knowledge of our own municipal con-
stitations, their original, reason, and history, hath given a

beauty and energy to many modern judicial decisions, with
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which our ancestors were whelly unacquainted. If, in pur-
suit of these inquiries, the author hath been able to rectify
ainy errers which either himeelf or others may have hereto-
fore imbibed, his pains will be sufficiently answered : and if
in some points he is still mistaken, the candid and judicious
reader will make due allowances for the difficulties of a
search 80 new, so extensive, and so laborious.

2 Noy, 1765.

POSTSCRIPT.

Norwitrstanpine the diffidence expressed in the forego-
ing Preface, no sooner was the work completed, but many of
its positions were vehemently atiacked by zealots of all (even
apposiie) denominations, religious as well as civil ; by some
wiitly a greaier, by others with a less degree of acrimony.
To such of thise animadverters as have fallen within the au-
thor’s notice (for he deubits not but some have escaped it) he
Gwes at leasi this obligation ; that-they have occasioned him
from time to lime o revise his work, inrespect to the particu-
tars objectad {o ; to vetract or expunge from it what appear-
ed to be really erroneous ; to amend or supply it when inac-
curate or defective ; to 1llustrate and explain it when obscure.
But where he thought the objections 1ll-founded, he hath left,
znd shall leave, the book te defend itself: being fally of cpi-
nion, that if his principles be false and his doctrines unwar-
vuntabie, no apology from himself carn make them right; if
foundod in {ruth and rectitude, ne censure from others can
malke them wrong. - ~



ADVERTISEMENT TO THE LAST LONDON
EDITION.

T'he discharge of a duty similar to that to which the world is in-
debted for the Commentaries on the Laws of England, led the Editor
to presume, that in the course of his researches he might be able to
collect some observations which might be useful to the Public, and at
the same time it suggested the propriety of his endeavouring to con-
tribute to the further improvement of that valuable preduction,

The extensive sale of the preceding Editions has abunt]antly Prove
ed that the design meets with general apprebation,

No alteration has been made in the author’stext ; but the principal
changes, which either the  legislature or the decisions of tie courts
have intreduced into the law.since the last corrections of the Author,
are specified and explaired by the LEditor in the notes .

'The Commentaries on the Laws of England form an essential pars
of every Gentleman’s library : the beautiful and lucid arrangement,
the purity of the language, the classic elegance of the guotationsand
allusions, the clear and mte]lfgzbie explanation of every sub)ect must
alw‘ays vield the reader as much pleasare as improvement: and
wherever any constitutional or legal question isagitated, they are the
first, and, in general, the best authority referred to, Tn order to add
to their utility in this respect, the Editor has annexed sach exceptions
and particalar instances as he thought would readey ¢ *iformation
still fulier and more complete. Where he has - asunasd ig'question
any of the learned Commentator’s doctrines, he has asiigned his rea-

T The Editor’s Notes ave separated {rom the Text ond Notes of the Author, by
lmo, and are referred to by figures, thus, (1) 3 and the pages of the former cdzu-
tious are preserved in the margin,



vl ADVERTISEMENT.

sons for 1 Coubt of dissent 3 but where he has dlscoverad any inac-
curnityter . v osmerely tvom inadvertence, he has stated it without
sty o cmony.  VVe should expect more than human excel-
L.ncc,, i wi iiagined that a work, comprising almost the whole sys-
tem of English jurisprudence, could be entirely free from mistakes.
But it is & matter of great concern to the Profession and to the Pub-
I ot Jarge, that, in an Author so universally raad, so deservedly ad-
mived, and in whom such confidence is reposed, every subject shouid
be reviewed with scrupulons and eritical precision. It has been, and
it wiil continue te be, the Editor’s peculiar study and ambition to ad-

vance this learned performance to as great adegree of accuracy and
periection as his attention and ability can eifect; and he will always
be grateful for any correction of his own errors, or for any useful re-
morics which may not have occurred to him in his c*iammatwn of the
voimmentares,

'To prevent any unfounded animadversions, the Editor, or he
f:}:-,z;—"—ur-f' cather perhaps to call himself the Annotator, wishes the pur-
chacees of ¢his Work to he nnormed that he hoids himself respon-
sarie for the ulihity and accuracy of the Nofes in every edition to
vieich his name is prefized; but that, with regard to every other
ohecnatancs silending the publication, he has ne divection or con-
Lol v:hate'fﬁr.. _L

‘Though the Motes m this Edition have been considerably extend-
od, yot there arve somae important subjects, whick the Author has
cither catively omitted, or too concisely touched upon ; the Editor is
therefors preparing to publish separately such additions as these defi-
ciencics in the Comrmentaries seem to reguire,

The proi..sional reader cught to be apprized, that the' Eduor in
_ the Notes has frequently referred to Annotators and the Authors of
T.aw Treatises in preference to original cases, those learned writers
in the places cited having generally collected all the original authori-
ties, which would be too numerous to be introduced into a note to the

Commentaries. ]
* ¥, C,
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ADDENDA." - -

% nce this edition of the Commentaries was printed, a statute hasbeen introduc-

ed by Lord Ellenborough, viz. the 43 Geo. III c.58. which hes made the six
ollowing impestaat alterations in the criminal law of this country :

I. Ir any person ghall wilfully ard mahcmualy admiaister to, or cause to be

ichmmstered to or taken by, any woman then quick with child, any nozious and

gdest:m.ctnne substance, with intent thereby to procure the miscarriage of ber ckild,

q&uch person, und ali who counsel, aid, and ebet, shall be guilty of felony without
#bcneﬁt of clevgy.

;;‘é So it is now punishabie with death to atlempt, by administering drugs, to de-
stroy & living infant in ventre se mere, though . it may in no degree be injwrea.
gBut where medicines are so administered, or any instrument or other 1acans shall
Ebe used, tu cause an abortion, and the woman shall not be, or shall not be proved
.,;to be, at the time quick with child, then such offenders shall be guilty of fe-
!ony, and sh.—.ui be liable {0 be fined, imprisoned, set in the plﬂﬂl‘y’, or whipped,
or ¢ one ov ore of these pum.hments or to be transported for any time not ex-
ceading fourteen ycars, at the discretion of the court.--——See Yol. L 120. 1. 8. .

I. Iy any person shall wilfully and mahcmusly administer to, or cause te be
admyinistered to or’ teken by, sny of his magesty 3 subjects, any deadly pomr,
qwr.:i;a intent to murder, he, his counsailors, aiders, and abettors, shali be guilty of
S felony without benefit of clergy.———Sce Vol. V., 196.

IiI. Tur severe statate the 21 Jac. 1. ¢. 27. and the similar Irish act the &
Annc, which made it a capital crime for a2 mother to conceal the birth of her bas-
. tard child, ave repesled ; and it is enacted, that trials in England and Ireland, of
 women charged with the musder of their bastard children, shall be condncted by-
the sume-rules of evidence as other tsials for murder.

But if the prisoner is acquitted of the murder, the jury muy find that she en.

deavoured to conceel the birth of her chlld, apd for that offance, the court may
&JUdD'e har to he imnHMHnﬂ in the Fac m beavemin Al maeemamdla— v sy A 2 v

5

i iavaan U Cuucuuuug {or vy UIMG Laise
l xceedmg two years.———-&e Vol. I V 193
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IV, Ir any person dall walfully and meliciously stab or cut any of his majes
iy”s subjects, with intent to meurder, rob, maim, disfigure, or disable him, ortod;
him sore grievaus bodily berm, or with intént o resist or prevent the apprehen
sion and detainer of the person so stabbing or catting, or of any of his accom:
plices, for oficnces for svhich Ehej' imight be lawfully apprebended and detained,
ite, his counscllors, aiders, aud ahettors, shall be guilty of felony without benefi
of clergy.——Sce Vol V. 207. n. 1.

V. Iy any person shell wilfully and maliciously shoot at any of his majpsty’s
subjects, or shall present or level any kind of londed fire-arms at any one, and
shall atiempt 1o discharge (ke sume by drawing the trigger, or in any other man.
ner, with intent to murder, rob, maim, disfigure, or disable him, or todo him some
grievous bodily harm, he, hiz counsellors, aiders, and sbettors, shall be guilty of
felony withont bennfit & clergy.

Provided, that if it shsll appear upon the trial, that snch acts'of stabbing and
cutting, and such shooting and attempt to discharge fire-arms, were committed
under circumsiances that, if death had ensued, the same would not have amount.
ed to the crime of murder, then the persen indicted shall be acguitted.—Se
Fol. IV, 203, n. 2. _

VI, Iy any person shall wilfully ard inaliciously set fire to any house, outhouse,
mill, vwarchouse, or shop, whether they are in the npssession of himsulf, or of sny
athior pierson, with intent to injure or defraud his majesty, any of his subjects, or
auy body corporate, he, his'connsellors, riders, and abetters, shail be guilty of fe-
tony writhont benefit of clergy.—~~—Sce Fol. I7. 221, n. Q.

|

ir Vol. IIL. p. 363, n. 11. it i2said, that the judg"as of the Ling's bench were di

vided in opinion, whether the declarations of paupers respecting their settlement

azhit to be veceived in evidence after their death; but they have since unant-
raously Getermined, that no hearsay-vvidence can be received at the .quarter ses-
siops, but such as would be admitted in all other courts. -—--See the case of King

v. Ferrufryctone, in 3 East's Reports.
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SECTION THE FIRST.

1 1, N
b

ON THE STUDY OF THE LAW.*

MR. VICE-CHANCELLOR,
AND GENTLEMER OF THE UNIVERSITY,

"I'ME general expectation of so numerous and respactable an
audience, the novelty, and (I may add) the maportance of the
duty required from thig chair, must unavoidably be productive

of great diffidence and apprehensions in him who has the ho-

noar to be placedin it. He must be sensible how much will

depend upon hig conduct in the infancy of a study, which is
now first adopted by public academical authority ; which has

‘generally been reputed (however unjustly) of a dry and un-

frutiel nature ; and of which the theoretical, clementary parts
have hltherto recelved a very moderate share of cuitivation.
He connot but reflect that, if' either his plan of instruction'be

fgrude and injudicious, or the execution of it lame and super-

ficial, it will cast a damp upon the farther progress of this
most useful and most rational branch of learning ; and may
defeat for a time the public-spirited design of our wise and
munificent benefactor, And this he must more capecially
dread, when he feels by experience how unequal his abilities

* Read in Oxford at the opmmg of the Vinerian jectures; 25 Oct. 1758.
" YOL. 1. i )

X
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are (unossisted by preceding examp}es) to complete, in the
manner he conld wish, s¢ cxiensive and arduous a-task ; since
he freely confesses, that his former more private attempts
have fallen very short of his own 1deas of perfecﬁon And

st the csndous he has already experienced, and this last
censcendent wark of vegsrd, his present nomination by the
iree and UNSNIMous suﬁ’r,age of a great and learned universily;
{an honour to be ever remembered with the deepest and most
affectionate gratitude,) these testimenies of yovr public judg-
rent must endirely supersede his own, and forbd him to he.
licve himself totelly insufhcient for the labour at least of this
émplogment.  One thing he will venture to hope for, and it
ceriainly sholl be s constant aim, by diligence and attention
to atome for -his other defects ; esteeming, that the. best re-
turn; which he can possibly make for your favourable opi-
‘pion of bis capacxty, will be his unwnarw:} endeavours in some
liftle degree to deserve 1.

The science thus wmmmul to hia charge, to be cultivated,
methodised, and explgined in a course of academxc'ﬂ lectures,
is that of the laws and constitution of our own country: a
species of knowledge, in which the gentlemen of England
have been movss remarkably deficient than those of all Ku.
vope besides. In miost of the nations on the continent, where
the civil or imperial law under difierent modifications is close-
ty interwoves with the rounicipal laws of the land, no gentle-
wan, oF st leest poscholar, thinks his education is completed,

tiflt-he hae attended a course or {wo of lectures, both upon
" the institutes of J ristinian and the local constitutions of his na-
tive soil, under the very eminent professors that ahound in
their seyeral universities. And in the northern parts of our
own island, where alse the municipal laws are frequeatly con-
nécted with the civil, it is difficult o meet with a person of
hibexai e&umtwn, who is destitute of a cgmpetent knowledge
i that science, which is to be the guatdian of hie patural
rights and the rule of bis civil conduct.
15} Nor have. ihe imperial laws been totally neglected
ayven in the English nation. A general acquainiance with
thoir decisions has ever been deservedly confudered as 0o
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small accomplishment of a gentleman ; and a fashion has pre-
vailed, especially of late, to iransport the growing hopes of
this island to foreign universities, in Switzerland, Germany,
and Holland ; which, though infintiely inferior to our own in
every other considzralion, have been looked uwpon as better
nurseries of  the civil, or (which is nearly the same) of thesr
own municipal law, In-the mean time it has been the pecn-
hiar lot of our admirable system of Jaws, $6:be neglected, and
even unknown,-by all but one practical ‘profession ; though
built upon the soundest foundations, and approved by the ex-
perience of ages. . -

Far be it from me to derogate from the study of the civil
Iaw, considered apart from any binding authority as a collec-
tion of written reason. No man is more thoroughly per-
suaded of the general excellence of itg rules, and the usual
equity of its decisions, nor is better’ convinced of its wse ac
well as ornament to the scholar, the divine, the statesmzn,
and even the common lawyer. - But we must not carry our
veneration 8¢ far ag to sacrifice our Alfred and Edward to the
snanes of Theodosius and Justinian: we mmst nof prefev the
edict of the pretor, or the rescript of the Roman emperor, to
our own iomemorial customs, or the eanciions of an English
parliament ; unless we can also prefer the despotic monarchy
of Rome and- Byzanhium, for whose meridians the former
were calcuiated, to the free constitution ef Britawn, which
the latter are adapted to perpetuate. , - -

+ ~Without detracting therefore from the real merit which
abounds in the imperial law, I hope I may have leave. to as-
sert, that if- an Englishman must be igncrant of either the one
or-the other, he had better be a stranger to the Roman than
the English institutions. For I think. it an undeniable posi-
tion, that 2. competent knowledge of the laws of that:society
in which we live, is Q:e proper accomplishment of every
gentleman and scho¥ar ; an highly useful, 1 had almost 16]

- spid essential, part of liberal and polite education. And .
in‘this' [ am warranted by the example of ancient Rome ;
where, as Cicero informs us,* the very hoys were obliged ‘to

1) Ik LE%t 2- 23. ~ | e '.'-.“ : ' s
- " . - H '1 i ..-
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fearn the twelve tables by heart,as a COrmen NECeRLGIIUM OF
:-::Eispemame lessox, to imprint on their tender minds an early
knowledge of the laws and consfitution of their country,

Gat ag ﬂae lone and universal neglect of this study, with us

Laeglond, seems in some degree to call in gquestion the truth
ik 'J w;dent nosition, it shall therefore be the business of
i‘a xmraductﬂry discotirse, in the first place to demonstrate
the wutility of seme general acijuaintance with the mumcipal
faw of the land, by pointing out its particular vses in all con-
ciderable sitwations of life. Some coniectures will then be ofs
iered with regard to the causes of neglecting this useful study
to which will be sabjoined a few reflections on the peculiar
prepriety of reviving it in our own universities.

" And, tirst, to detionsivate the utility of some scquaintance
with the laws of the land, let us only reflect a moment on ihe
singular frame and polity of that land, which is governed by
this s system of laws. A land, perhaps the only one in the uni..
verse, in which politica! or civil liberty is the very end and
scope of the constitution.® This liberty, rightly understood,
cousists i the power (1) of doing whateyer the laws permit; ¢
whichi is only {0 be effected by o general conlormity of all
syders and degrees to those eguitable ruley of uction, by
witich the meanest individuat 13 protected from the insulis
cnif onvression of the greatesi.  As therefore every subject
wi..f,:i.‘ﬁ.,sa;.mi in the preservation of the laws, if 18 incumbent
G1s s-very man to be acquainted with those at least with
'+ he is immediately concerned ; lest he'incur the cen-
suvn, g well ag nconvenience of lwmg iz society without

knowing the obligations which it fays him under. And
[7] thus much may suffice for persons of inferior condition,
“tvho, have neither {ime nor capacity to enlavge their
views beyond that contracted sphere in which.they are ap-

1
=

-wrd tu M et R

b dlonteer. ¥en. Lo L 1. . 5. . libet, mist quid vi, aut jurc prohibetur.
¢ Fuaenltas ¢juz, guod cuique facere Iust. 1. 3. 1,

A Pt e o i Tl T Nl il
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(1) See the Editor’s reasons for his disapprobation of this definition
i Liberty in note 3, Book I, Chap. 1. -
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vointed to move.. But those, on whom nature and’ fortune
have bestowed more abilities and greater leisure cannot be so
eastly excuzed. T hese advéntages are given them, not for
the benefit of themselves only, but also of the public : and yet
they cansot, 10 apy scene of hife, discharge properly thew du-
ty either to the public or themselves, without some degree
of knowledge in the laws.  To evince this the more clearly,
it may not be amiss-to descend to a few particulars. -

Let us therefore begin with our gentlemen of independent
eztates and fortune, the most useful as well as considerable
body of men in'the nation ; whem even to suppose ignorant
in this branch of learning is treated by Mr. Locke as a
strange absurdity. It is their landec properly, with its long
and voluminous train of descents and conveyances, settle-
ments, entails apd incumbrances, that forms the most intricate
and most extensive object of legal knowledge. - The thorough
comprehension of these, in all their minuie dislinctions, is
perhaps too laborious a iask for any but a lawyer by profes-
sion : yet still the understanding of a few leading principles,
reluting {0 estates and conveyancing, may form.some check
and gaard upon a gentleman’s inferior agents, and preserve
him at least from very gross and notorious imposition.

Again, the policy of all Jaws has made some forms neces-
aary in the wording -of last wills and testaments, zand more
- with regard to their aiiestation. An ignorance in these must
always be of dangerous consequence, to such as by choice or
necessity compile their own testaments without any techaical
asaistance. ‘Those who have aitended the courts of justice
are the best witnesees of the confusion and distresses that are
kereby occasioned in families ; and the difficulties that arise
in discerning the frue meaning of the testator, or somelimes
in discovering any meaning at all : 50 thatin the end his es-
tate may often-be vested quite contrary to these his enig- {8}
matical intentions, because perhaps he bas ormitted one
or- two forraft words, which are necessary to ascertain the
sense with indispuiable legal precision, or has executed kis
will in the presence of fewer witnesses thap the law reguires,

" - | a ‘Edu‘:ﬂﬁm: S_eﬁ- 187.
12
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+

But to proceed from private concerns to.those of a more
pruwiic copsideration. AN gentlemen of fortune are, in conse-
sqquence of thetr property, liable to be called upon to establish

e mights, to estimale the injuries, to weigh the accasations,
nt saraeiines to dmg‘ﬁw o7 the hives of their fellew-subjects,
LY GeYVING upon juries.,  in this situation they have frequent-
: ; a vight to decide, and that upon their caths, guestiong of
aice importance, in the solution of which some legal skill is
vequisite ; espocially where the law and the fact, as it often

CPPCNE, ars infimately blended together. And fhe general
“mcapacity, cvenrt of our best juries, to do this with avy tolera-
ble proprieily, had greatly debased theiwr authority ; and has
unavoidably thrown more power into the bands of the judges,
{o direct, control, and even reverse their verdicts, than per-
kaps the constitution intended. |

But it iz not a3 a juror only that the English gen[lﬁm:ﬁ‘m is call-
eq upon to deicrmine questions of right, and distribute justice
to s fellow-sulijects @ 1t is principally with this order of men
that the cominission of the peace is filled. And here a very
ample: ficld s opeaed for o gentleman to exert his talents, by
muainéaining peed ovder mm his neighbourhoed ; by punishiag
‘he dissoiute and idle ; by protecting the peaceable and in-
fi3 "r*'mr: and, above all by hmdmg "pé,tzy differences and
Seoarcniiy] TEARLEoS g}rﬁsem.twns.. Bui, in order to attain
bose desirable onds, it s necessary that the magistrate should
undexrstand his business ; and have not only the will, but the
power also, (under which must he included the knowledge,)
- winnnistering iegal and eflectuai jusiice. Else, When he
hos mstaken oig authority, through passion, through ig-
norance, or absurdity, he will be the object of contempt
fromm s inferiors, and of cersure from those to whom
e 13 accountable for his conduci. ,

Vet furiner; most gentlemen of considerable proporty, at
moiae peried or other in their lives, are ambitious of repre-
senting their country in parliament : and those, who are am-
oitious of receiving 2o high a trust, would also do weli {o re-
ooabo s pature and importance. They are poi thus ho-
acuravly distinguished fram the rest of their fellow-subjects,

|
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merely thai they may priviiege their pevsons, thewr estates,
or their domestics j that they may list under party banners;
may grant or withhold supplies ; may vote with or vote agamﬁi:

pupu!ur or unpopuiar administration ; but upon considera-
tmns far more interesting and important, They are the guar-
dians of the English constitution ; the mukers, repealers, and
interpreters of the English laws ; dclegated to watch, to check,
and to avert every dangerous innovation, to propose, to adept,
‘and to cherish any sclid and well-weighed improvement ; bound
by every tie of nature, of honour, und of religion, to transymt
that constitution and those laws to their posterity, ammended if
possible, at least without sny derogation. And how unbe-
coming must it appear in a member of the legislatare to vole
for a new law, who is utterly ignorant of the old! what kind
of inferpretation can he be enabled to give, who 1s a stranger
fo the text epon which he comments!

Indeed it is perfectly amazing that there should be no other
~state of life, no other occupatidn, art or science, in wiuch
some method of instraction is not looked upon as requisitc,
except only fhe science of legislation, the noblest-and most
difficult of any. Apprenticeships are held necessary to al-
most every art, -commercial or mechanical : a long course of
reading aud study must form the divine, the physician, and the
practical professor of the laws: but every man of su-
perior fortane thinks himself born alegislator. Yet [10]
Tully was of a different opinion ; ‘it is necessary (says
““ he¢) for a senator to be thoroughly acquainted with the
‘ consitution ; and this (he declares) is a knowledge of the
4 most extensive nature ; a matter of science, of diligence, of
« reflection ; without whzch no senator can possibly be fit for
““ Lig office.””

“The mischiefs that have arisen to the public from incon-
siderate alterations ie our laws, are toc obvious to be caiied in
question ; and how far they have been owing to the defective
education of our senators, is a point well worthy the public

& De Legz. 8. 18, st senatori ne- dilizentiae, memorine ests sing (uo pas

gessariem negse rempublicam ; idque’ ratus csse senator nullo pacto poiest.
Jate patet:—genus hot omnz Zcientine,
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attcpiton.  Yhe common law of England has fared like other
venerable edifices of antiquity, which rash and uneiperienced
sworkmen have ventured {o new-dress and refine, with all the
rage of modernimprovement. Hence frequently its symme-
iy has heen destroyed, its proepoeriions disiorted, and its ma-
testie simplicily exchanged for specious embellishments and
santastic noveltms. For to say the trath, almost all the per-
g vexdd questions, almost all the niceties, intricacies, and de-
lays, (which have sometimes disgraced the Fnglish, as well
s other courts of justice,) owe their original not io the com-
mon iaw isel, bat to innovations that have been made in jt
by acis of parhament; ¢ overladen (as Sir Edward Coke ex-
«« presses it/ ) with provisoes aud additions, and many times on
* a sudden penned or corrected by men of none, or very lit-
¢ fle-judgment in law.”” This great and well-experienced
judge declares, that in all hic time he never knew {wo ques-
ttons made upon rights merely depending upor the common
Iaw ; and warmly laments the confusion introduced by iil-
ndging and unlesyned legislators. < But if,”’ he subjoins,
<« acts of parliament were “after the old fashion penned, by
¢ guch only as perfectly knew what the common lavw was be-
o fore the making of any act of pariiament concerning that
t pantfer, g al=o bow fur forth former statutes bad provided
+ pemedy for former mischiels, and defects discavered by ex-
5 gf;:rie*we' the:  ould very few guestions in law

11} ¢ asise, and the If., .z2d should netee often and so much
‘“ perplex their heads to make atonement and peace, by

- sonstruction of, law, between insensible and disagreeing
< rords, senlences, and provisoes, as they now do.” Andif
115 inconvenience was s0 heavily feit in the reign of queen
Blizabeth, you may judge how the evil is increased in later
times, when the ststute book 1s swelled to ten times a larger
caltk ; unlese it should be found, that the penners of our
modern statates Bave proportionably beiter informed them-

elvesin the k'}.ofvledge of the commoq lavwy.

“¥hat is said of our gentlemen in general, and the propriety

T their anplicetion to the study of the laws of their eoun-

¥ 2 Rep. Prof
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try, will kold equally sirong or still stronger with regard to
the.nobility of this realm, except only in the article of serv-
ing upon juries.” But, instead of this, they have several pe-
culiar provinces of far greater comsequence and conceri ;
being not ouly by birth hereditary counsellors of the crown,

and judges upon their honour of the lives of their brother-
peers, but alsé arbiters of the property of all their {ellow-
subjects, and that in the last resort. In this their judicial ca-
pacity they are bound to decide the nicest and most critical
points of the law : to examine and correct such errors as
have escaped the most experienced sages of the professiorn,
the lord keeper and the judges of the courts at Westminster.

Their sentence is final, decisive, irrevocable ; no appeal, no
gorrection, not even a review can be had : and {o theixr deter.
mination, whatever it be, the inferior courts of justice must -
conform ; otherwise the rule of property would no longer be
unorm and thl‘id}

Should a judge in the most subordinate jurisdiction be defi-
cient in the knowledge of the law, it would reflect infinite
contempt upen himself, and disgrace upon those who employ
mm.  And yet the consequence of his ignorance is compara-
tively very trifling and smalt : his judgment may be examined,
and his errors' rectified by other courts.  But how muck
more serious sad affeciing is the case of a superior [12]
judge, if without any skill in the laws he will bcaldly
venture to decide a question vpon which the welfare and sub-
sistence of whole families may depend! where the chance of
his judging right or wrong, is barely equal ; and where, if he
- chances to judge wrong, he does an injury of the most alarm.-
ing nature, an mjury without possibility of redress.

Yet, vast as this trust is, it can no where be so properly re-
posed, as in the noble hands where our excelient constitution
has placed it : and therefore piaced it, because, from the ic-
dependence of ‘their fortune and the digniiy of their gtation,
they are presumed to employ that leisure which is the conse-
quence of both, in asttaining a more extensive knowledge »f
the laws than persons of inferior rank ; and because the found-
~ers of our polity relied upon thot delicacy of seplament, :a
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peculdiar to noble birih ; which, as on the one hand it will pra.
vent either iaterest or affeclion from interfering in questions
of right, so on the cother it will bind a peer in honour, an ob-
Nigation which this law esteems equal to another’s oath, {o be
macfer of thaze points upon which it 1s ms birth-right {o de-

..-ﬂi,..r-
AL

e Koman pandects will furnish us with a piece of history
not unapplicadle to our present purpose. . Servius Su]pwma,
wgentieman of the patrician order, and a celebrated orator,
had occasion to take the opinion of Quintus Mutins Scaevola,
the then oracle of the Roman law ; but, for want of some
knowledge in that science, could not s0 much as understand
even the ie“ﬂaxml terms, which kis friend was obliged to make
uze of. Upon which Mutias Scaevola could not forbear to up-
braid hinwith this memorable reproofi8 ¢ that it was a shame
* for a patrictan, a nobleman, apd an orator of causes, to be
“¢ ypmovant of that law in which he was so peculiarly concern-
“ed’”* T'iis reproach made o deep an impression on Sul-

piciug, that he immediately applied himself to the stu-
f13} dy of the law ; wherein he arrived to that proficiency,

that he left behind him ahout & hundred und fourscore
Johunes of bis own compiling upon ithe subject ; and becanie,
in the opinion of Cicero,” a much more compléte lawyer than
BV en Mmiuﬁ Scaevola himself -

{ wwuukd not be thought to recommend te var English nobi-
iity and gentry, te become ay great lawyers as Sulpicius
though he, together with this™ character, susteined likewise
{hat of an excellent orator, a firm pairiot, and a wise indefa-
sizuble senator : but the inference which arises from the story
is E.h:s,, that ignorance of the laws of the land hath ever been
csteemed dishonourable-in those, who are intrusted by their
country: to- maintain, to administer, and to umend them.

Bui surely there i littie occasion to enforce this argument
any farther t{o persons of rank and distinction,if we of this
place may be allowed to form a general judgment from those
who (2 under our inspection : happy that while we lay dewr

o
o M‘ I. 2. 2. sec. 43, Furpe esse in quo versaretyr ignorare.
patricin; ot iswi_h, et cansas orantd, _jus h Bruts 41, '

..-r!
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- the: mm, & ¢an clluﬁ produce the example. You will there-

tore permit your professor to indulge both a public and pri-
vate satisfaction, by hearmg thie open testimony ; that, in the
jpfancy of these studies among us, they were favoured with

~ the most difigent stiendance, and pursued with the most un-

weaned a;aphcatmﬂ, by those of the noblest birth and most
ample patriniony : some of whom .are still the ornaments of
this seat of learning ; and others at a greater distance conti-
nie doing honour to its institutions, by comparing our polity
and laws thh those of other kingdoms abroad, or exerting
their senatorial abilities in the conncils of the nation at home.
Nor will some degree of legal knowledge be found in the
least superfiuous to persons of inferior rank: especially
those of the learned professions. 'The clergy in particular,
besides the common cbligations they are under in proportion
to their rank and fortune, have also abundant reascn,

{14] considered merely »: clergymen, to be acquainted with
« many branches ef ihe low, which are alinost peculiar

and appropriated to themselves alone. Such arc the laws re-
lating to advowsens, institutions, and inductions ; to stmony,
and simoniacal contracts ; to uniformity, residemnce, and plura-

lities ; to tithes,.and other ecclesiastical dues ; {o marriages,

(more especidlly of late,) and te a variety of other SllbjECtS
which are consigned to the care of their order by the provis.
mﬁa ﬂf p&ftmular statutcs.  To understand these amght to

fffff

den by law, demands a sort of Iegal apprehenamn which is

oo otherwise to be acquired, than by use ana a familiar ace

quamumth lega] writers.

Fttr.lgjlle Jemeu of the fnculty of physic, 1 must frankly
own that'Tsed no special reason, why they in particular should
ﬂpply themselves to'the study of the Jaw ; unless in common
with other’ genﬂemen, and to complete the character of gene-
ral and- extensive knowledge ; a character which their pro-
fa&gmn, béyond others, has remarkably deserved. They will
give me leave, however, i suggest, and that not ludicrously,

that it- rmght frequently be of use to families upon sudien

*. emrgmea, if the physician'were acquainted with the doc-

-
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" {rine of last wills and tegtamenta, at least 50 far as velates to
the formal pari of their execution. | ~.
Bt those gentlemen who intend to profess the civil and ec.
~taiingtiont lnws, in the spiritual and mariiime courts of ihis
Cendon, eve of all men (next to common lawyers) the most
indispensably obliged to apply themselves seriously fo the
study of our municipzl laws. For the civil and canon laws,
consideved with respect to any mntrinsic obligation, have n
force or authority in this kingdom ; they are no more biad-
ing In England than our laws are binding at Rome. DButa
far a3 these foreign laws, on account of some peculiar proprie-
iy, have in scme paritcular cases, and in some particular
couris, been introduced and allowed by our laws, so far they

oblige, and no farther ; their authority being wholly founded

_1 ~upon that permission and adoption. In which we are
t10) not singular in our notions : for even in Holland,

where the imperial law is much cultivated and its. de.
cisions pretty generally followed, we are mformed by Van

Leeuwen, 7 that it receives its force irom castom and the
‘« consent of the people, either facitly or expreasly given:
t fm otherwise (he adds) we should no more be bound by this

‘ law, than by that of the Almains, the I ranks, the Sasxons,
“ the Goths, the Vandals, and other of ' ancient nations.”
W herefore, m ail pomts in which the dii .- unt systems depart

froin each other, the law of the lana takes place of the law of

Rame, wheiber ancient or modern, imperial or pontifical
And, io those of our English courts wherein a reception Has
heen allowed to the civil and canon laws, if either they ex
ceed the hounds of that reception, by extending themselvesto
other matters than are permitted to them ; orif such courts
g}mce-hd accm:'dlpg to the decisions of thase laws, 10 cases
wauaerein i 18 controlled by the law of the Iand, the common law
in either instance bothmay, and frzquently deoes, prohibit and
conud their proceedings : ¢ and 1t will not be a sufficient ex-

cuse for them to tell the king’s couris at Wesiminster, that

4 Predicatio corporis juris civilis, Edit,  ¥letam, 5. Rep. Caux.xre} ¢ case. o lnst
1663, 520
% Hale Hist. C, L. ¢, 2, Selden in
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Eﬂéii ulat.._t._:_ﬂﬂ_..’h:“w-?iEEttﬁtﬁﬂ Gy ihe aWs i Justinian or Gre-
gory, or is conformable teo the decrees of the Rota or impe-
rial chamber. For whick reason it becomes highly necessary
for every civiian and canonist, that weould act with safety ag
) ;udge, or with prudence and reputation as an advutate, to
‘know in what cases end how far the English laws have given
sanction to the Roman ; ; in what. points the latter are reject-
¢d ;-and where they are both so intermixed and blended to-
ge;her as fo form certain suppleinental parts of the common
law of England, distinguished by the titles of the king’s mari-
{ime, the Ring’s military, and the king’s ecclesiaatical laww. The
prepriety of .which inqairy the university of Osford has for
moxe than a century so thoroughly seen, that in her statutes
she appoints, that one of the three questions to be annuaily
discussed at the act by the jurist-inceptors shall relate to the
common law ; subjoining this veason, ¢ quie juris civlis stu-
| diosos decet haud iﬂperitos esse juris municipelis, et diffe-
[16] * rentics exteri patriique juris notas habere.” And the
. statates™ of the university of Cambridge spesk ex-
pressly to the same effect.

From the general ugse and necessity of some acquainiance
with the common law, the inference were extremely easy
with regardé to the propriely of the present institution, in a
place (v which gentlemen of all ranks and degrees resort, o3
the fcuntain of 31! useful krnowledge.——-But how it has come
to pass that a. design of this sort has never before taken piace
in the. university, and the reason why the study of our laws

‘_has i general fallen into dxsme, I shall previously procﬂ-ed to
';-.mqmrg ‘ -
- i Sir John Fortescue, in hns panegyric on the. laws of Eng-
I‘,laﬂ& (whmh was written in the reign of Henry the sixth)
_puts®’s very.obvious question in the mouth of the young
prince;whom he is exhorting to apply himselfto that branch
of learnmg “ why the iaws of England, being so good, so
b frlntful anﬁ 80 cammadwus, are not taught in the uriversi-

1Tt VII Sec. 2. sec. 2.. , patria, et difforentics ~xteri patriique

2 Doctlor legum mox & doctorgtu da- juris nogcat,  Stat, kb, R c. 14. LoWwn
bit operam legibus Angline, ut/nen sit el. Institut. in procmio.

- imrperitus earum legurn fquas hahet 558 °  MNC. 47
?OL- i ‘ 2
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ties, po the civil and canen lowgonre 77 45 Gasiver wo which he
wives ¢ what scems, with due deference be.at spoken, a very
jejune and unsatisfactory reason ; being, in short, that * as the
“ proceedings af common law were in his time carried onin
« three different tongues, the Lpglish, the Latin, and the
e rmh, that science must be necessarily taught in those
“ihree soveral la MEUILES ; but that in the universities gjl
ciences wero taught in the F.atin tongue only ;”’ -and there-
fOre he concludes, “that they could netbe conveniently taught
¢ or studied in our universities.” *But without attempting
to examine scriously the validity of this reason, (the very
shadow of which by the wisdom of your late constitutions is
entively taken away,) we perhaps may find out a better, or
at least a more plausible account, why the study of the mu-
nicipal laws has becen banished from these seats of science,
than what the learned chanceilor thought it prudent to give to
| hig royal pupil. |
J17]  'That ancient collection of unwritten maxims and cus-
toms, which is called the common law, however com-
pounded or from whatever fountains derived, had subsisted
immemoriaily in this kingdom ; and, though somewhat alter-
ed aad impaired by the violence of the times, had in great
measure weathered the rude shock of the Normar conguest.
‘This had endeared it to the peoplein general,; as w .} because
its decisions were universally known, as, becauvse it was
found to be excellently adapted to the genius of the FEnglish
pation. In the knowledge of this law consisted great part
of the learning of those dark ages ; it was then taught, says Mr.
Selden in the monasteries, @ the universiies, and in the
families of the principal nobility. 'The clergyin particular, as
they then engrossed almost every other branch of learning,
o {like their predecessors the British Druids ¢) they were
peculiarly remarkable for their prﬂﬁuency in. the study of
the iaw. Nullus clericus smus: causidicus, 18" 'ine:character
piven of them soon after the conquest by William of Malms-
hary.e Thejudges therefore were usually created out of the

a v, 48, * g Caesar de bello Gsal, 6. 1S,
2 In Fietum, 7. 7. r de gest. reg L 4
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éa'cmd order, ¢ as was likewise the case among the Normans ;¢
wnd all the inferior offices were supplied by the lower cler-
, which has occasioned their successors to be denominated

clerks to this day. | |

But the comnon law of England, being not committed to writ-
ing, but only handed down by tradition, use, and experience,
was not so heartily relished by the furelgn clergy ; who came
over hither in shoals during the reign of the conqueror tnd
his two sons, and were uiter strangers to our constitation as
well as our language. Andan accident which soon after hap-
pened, had nearly completedits ruin. A copy of Justinian’s
pandects, heing newly ¥ discovered at Amalfi, soon
brongbt the civil law into vo;:ue all over the west of {18}
Eu}‘apﬁ, where hefore it way mnte laid aside w andina
matiner forgotten ; though some traces of its authority re-
mained in Italy = and the eastern provinces of the empire¥.
Thisnow became in a particular manuer the favourite of the
popish clergy, who borrowed the methed and many of the
‘maxims of the canen law from this original. The study of it
was introduced into several universities abroad, particularly
that of Bologna ; where exercises were performea lectures
read, and degrees conferred in thisfaculty, asin other hranch.
es of science : and many nations on the continenpi; jus: then-
beginning to recover from the convulsions consequent upon
the overthrow of the Koman empire, and settling by degrees
into peaceable forms of goverament, adopted the civil law,
‘{being the best written syatem then extant,)as the basis of
their several cohstitutions ; blending and interweaving it z-
" mong, their own feodal customs, in some places with a more
extensive, in others a more confined authority.?

Nor was it long before the prevailing mode of the times

s Dugdale Orig. jurid, ¢. 8. tumiter, c. .
¢ Les juges -sont sages personnes et % circ. A. D. 1130,
nutentiques,—sicomre les erchevesques, w0 LL., Wisigoth. 2. 1. 9,

cvesques, les chanoines des eglises ca- o Capitular. Hiudov. Pii, 4. 162.
thedranlx, et les autres perscunes gqui  y Selden in Fletam. 5. 5.
ont dlgmtﬂ'? i saincte eglise; les ab- z Domat’s treaiise of law. e 13. sec.

bez, les prieurs *mvmtauh et les gon- 9. Epistol.  Tnnoc cnt, 1V, in B Paris
vereuss Ges ezlises, ete, Geand Cons- ad A. D, 1254,
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reached England. For Theobald, a Norman abhet, baigg
aiectcd {6 tne see of Canterbury, ¢ and exiremely addicted
to this new study, brought over with him in his retinue many
fearned proficients thercin ; and among the rest Roger sir
named Vacarius, whom he placed .in the umversity of Ox-
ford,? to teach it to the people of this country. Butit did not
wmiect with the same easy reception in Eugland, where a mild
apd rational xystem of laws had been long established, asit did
upon the continent; and though the monkish clergy {devot.
ed to the will of s foreign primate) received it with eagerness
and zeal, yet the Jaity, who were more iuterested to preserve
the old constitution, and had already severely felt the effect
of many Norman anovations, continued wedded to the use of

the common law. King Stephen immediately publish-
{19] ed a preclamation,¢ forhidding the study of the laws, then

newly unported from Italy ; which was treated by the
monks € ag a piece of impiety, and. though it might prevent
the introduction of the civil law process into our courts af
Instiee, yet did not hinder tha clergy from reading and ieach-
g it in their own schools and monasteries.

From this time the nation seems to have beeu divided into
two pariies ; the bishops and clergy, many of them foreigners,
who applied themeelves wholly te the study of the civil and
canon laws, which now came 1o be inseparably mterwoven
with each other ; and the nohility and laity, who adhered with
equal pectinacity to the old common law : both of them reci-
procally jealous of. what they were unacquainied with, and
neither of them perhaps allowing the opposite system that real
merit which 1s abundantly to be found in each. (2) This. ap-

b Gervas. Dorobern. Act. Pontif. Rep. Pref,
Cantuar. col. 1665. d Joan. Sarisburieas. Pol}fcrat. 8,

]
)
e A, D, 1138. Fleiam. 7. 6. in Fortesc. ¢. 33. and &
¢ Rog. Bacon. citat per Sclden in 22.

{Z) Thmlgh the ¢civil law, in matters of contract. and the general %
commeree of life, may be founded in principles of natural and uni- '
versal justice, yet the arbitrary and despotic maxims, which recom-
mended it as a favourite to the pope and the Romish clergy, rendered
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waats, on the one hand, from the splecn with which the mo-
nastic writess € speak of our municipal laws upon all occasions ;
and; on the other, from the firm temper which the nobility
shewed at the famous parliament of Merton : when the pre-
lates endeavoured to procure an act, to declare all bastards le-
gitimpte in case the parents intermorried at any time after-
wards ; alleging this only reason, because holy church (that
12, the canon law) declared such children legitimate : but < all
 the earls-and barons (says the parliament roll/ ) with one
“ voice answered, that they would not change the laws of Eng-
“ land, which had hitherto been used and approved,” And we
find the same jealousy prevailing above a century after-

wards, & when the nobility declared with a kind of prophetic

- spirit, ‘¢ that the realm of England hath never been uatc
- ** this hour, neither by the consent of our lord the king and
- the lords of parliament shall it ever be, rifled or governed

“ by the civillaw.’”” & And of this temper between the clergy

and haity many more instances might be given.

While things were in this situation, the clergy, finding it
impassible {0 root out the municipal law, began to withdraw
themselves by degrees from the temporal courts ; and to that
end, very early in the reign of king Henry the third, episco-
pal constitutions were published,? forbidding sl ecclesiastics
to appear as advocates iy foro cdeeulaii: nor did they long
continue to act as judges there, not caring to take the oath of
office which was then found necessary to be administered, that
they should in all things determine dccording {o the law and
custom of thisrealm ;% though they sfill kept possession of the
igh office of chancellor, an office then of little juridical pow-

e Foeu Sarishuriens. Polycrat. 5.16. g 11. Ric. IL
Yolydor. Virgii. Hist. 1. 9. £ Selden. Jan. Anglor. L 2. sec, 43,

Stat. Merton. 20 Hen, 1IiL c. 9. Et n Fortesc. ¢. 33. |
omnes comites ot barones una vace res- 1 Spelman. Concil. A. D. 1217, W’ilavg|
ponderunt, quod noluat leges Angline kins, vol. 1. p. 574, 599. A
mutare, quae hucvugue vditetee suntet® & Selden. in Fletam. 9. 3.
epprobatoe. | |
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it deservedly odious to the people of England— Quod firincifii.filacuit
legis haber vigorem, (Inst, 1, 2, 6.) the magna charta of the civil law,
could never bereconciled with theﬁjz:dfcium faarim vellex (errg.
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er 5 and afterwards as its business incrensed by degrees, they
mo*ieued the process of the court at their own discretion.
But wherever they retired, and wherever their authority
sended, they carried with them the same zeal to introduce
tne rules of the civil, in exsclusion of the municipal law,
T'his appears in a particular manner from the sipritual eosid
of all denominations, from the chancellor’s courts in both our
universities, and from the high court of chancery before mea-
tined ; in all of which the proceedings are to this day in a
course much conformed to the civil law : for which no tole.
rable reason can be assigned, unless that these courts wereall
under the immediate direction of the popish ecclesiastics,
amoyg whora it was a point.of religion to exclude the munici-
pal 1aw ; pope Innocent the fourth having forbiddent the ve.
- ¥y reading of it by the clergy, because its decisions were not
founded on the imperial constitutions, but merely on the cus-
toms of the laity. And if it be considered, that our universi-

ties began about that period to receive their present form of

echolastic discipline ; that they were then, and conti-

i 21 ] nuedio be fill the time of the reformation, entirely un-
der the inftuence of the popish clergy ; (sir John M-

son the first protestant, being also the first lay, chancellor of
Oxford ;) this will lead vs to perceive the reason, why the
study of the oman laws was in those days of bigotry™ pursued

EI‘;I Parie ad A, . 1254,

«t Fheore cannol be s strongerinstance

{:i‘ the absurd una superstitious venera-
tion that was paid to these lows, than
that the most learned writers of the
times thought they could not form a per-
fect character, even of the blessed vir-
air, without making her a civiliaa snd
and a canonist; which Albertus Mag-
pus, the rexnowned dominican doctor of
the thirteenth century, thus proves in
his Summa de lsudibus christiferse vir-
einlg (diviouia magis quam hunanum
opus) qu. 23, gec, 5, ¢ Iena quod jura
“ civilia, et leges, et decreta scivit in
‘ summo, probatuy hoc modo ; sapien-
“tin advocati meanifesiatur in tribus;
‘ ynarp, quod chiineat ompiz contra ju-

“ dicem justumn et sapientern; secando,
“ guod contra adversarinm astutum et
 sagacem; tertio, quod in. causa despe-
“ rata : sed beatissima virgo, contra ju-
“ dicem sapientissimurn, Dominum;
¢ contra advepsarivm  callidissimuuy,
‘* dyabolum; in causa nostra despera-
¢ te ; sententiam optatam obtinuit.”--

To which an eminent franciscan, two
cenluries. afterwards, Bernardinus dc
Husti (Mariale, part. 4. serm. 9.) very
gravely subjoins thisnote. ¢ Nec vide-
* tur 1ncongruum mulieres habere pert

¢ tiam Juric.—Logitur enim de uxore | %
“ Joannis Andrese glossatorfs, quod G
¢ tantam peritiamin utroque jure habu-

¢ it, ut publice in scholis legere nust
* git,”?

'|
1
ll
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with such niacrity in these seais of icarning ; g why tbe

common {aw was entirety desmsed and. esteemed little beticer
¢than heretical,

And, sinte the reformation, many causes have conspired teo
orevent its becoming a part of academical education. As,
first, long usage and established customn; which, ag in every
thing else, so especially in the forms of schelastic exercise,
have. justly great weight and mthonty ~—Secondly, the real
infrinsic merit of the civil law, considered upon the footing of
reason and not of obligation, which was well known to the in-
structers of our youth ; and their total ignorance of the ment
of the common law, though its equal at least, and perhaps an
improvement on’ the other. But the principal reason of all,
that has hindered the introduction of this branch of learning,
is, that the study of the common law, being banished from
hence in the times of pepery, has fallen into a qulte different
channel, and bos hitherto been wholly cultivated in another
place. But as the long usage and established custom, of 1g-
norance of the laws of the land, begin now #o be thought
unveasonable ; and as by these means the merit of those [22]
laws will probably be more generally known : we may
hope that the method of studying them will soon revert to ifs
ancient courae, and the foundations af least of that science wiit
be laid in the tvo iy vsities ; without being exclusively con-
fined to the cho. -0 which it fell into at the times I have just
been desm‘ihlng

Foy, being then eantirely abandoned by the clergy, a few
stragolers excepted the study and 'practice of it devolyed of
course into the hands of laymen : who entertained upon their
parts a most hearty aversion to the civii jaw,™ and made no
scruple to profess théir contempt, nay even their ignorance ©

n Fortesc. de laud, LL. ¢. 25. stands to be meant the tit}é de novi opc-
o This remurkebly appeared in the ris nuntiatione both in the civil and
case of the abbot of Torun, M. 22. Edw. canonglaws, (Ff. 39, 1. C. 8. 11. and
111. 24, who had caused a cerigin prior Dec l not Extrav. 5. 32.) whcmby

“w besummonedto answer atAvignon for  the erec{mn of any new buildings in
erecting an oratery contra inhibitionem  prejudice of more ancicnt ones was pro-

novi operis; by which words Mr. Sel- hibited, -But Skipwith the king's ser-
den, (in Flet. 8. 5.) very justly under- jeent, eud afterwards chicf baren of the
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of 1f, 1 the moxt nublic manner.~~-But still as the balance of
feacning was greatly on the side of the clergy, and as the con. |
mon law was no longer faught, as formerly, in any part of the |
kingdom, it must have been subjected to many inconvenien. |
ces, and perhaps would have been gradually lost and over.
run by the civil, {(as suspicion well justified from the fre.
guent transcripis of Justinian to be met with in Bracton ang
Fleta,) bad it not been for a peculiar incident, which happen.
ed at & very critical lime, and contributed greatly to its sup.
port. .. _.
The bicident which I mean was the fixing the courtof |
common pleas, the grand tribunal for disputes of property, o &
- be held in one certain spot ; that the seat of ordinary justice
might be permonent and notorious fo all the nation. Former. §
ly.that, in conjunction with all the other superior |
{23] courts; was held before the king’s capital justiciary of §
England, in the aule regis, or such of his palaces §
wherein his royal person resided ; and removed with his
hiousehold from ¢ne end of the kingdom to the other. This
was found (o occasion great inconvenience to the suitora; to §
remedy which it was made an article of the grest charter of ¥
liberties, both that of king John and king Henry the third,? |
that ¢ common pless should no longer follow the King’s court,
‘““ but be held i some certain place:” in consequence of
which they have cver since been held { a few necessary re-
movals in timgs of the plague excepted) in the palace of
- Westminster drly. This brought together the professors of
the municip:ui law, who before were dispersed about the king-
dom, and jormed them intc an aggregate body ; whereby a
sociely was éstablished of persons, who, (as Spelman ¢ ob-
serves,) addicting themseives wholly to the study of the laws
of the land, and no longer considering it as a mere subordinate

Exchequer, declaves then: to be flatnon-  recolves to pay no sort of regard to
sense : 4 ceux parolz, contrg ibj- ¢ them, Ceo n’est que un restitution en
“ tionem novi operis; ny ad pas edend- * lear ley, pur que g ceo n’avomus te-
“ iend:” and justice Schardelowinonds ¢ gard, &c.”

the matter but little by infftming him,  pc. 11

that they signify a restitation in fhefr ¢ Glossar. 334.

{a1u: for whick reason he very sagely
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science for the amusement of leisure hours, soon raised those
laws to that pitch of perfection, which they suddenly attained
&/ under the nuspices of our English Justinian, king Edward the
! In consequence of this lucky agsemblage, they natarally fell
;into a kind of collegiate order, and, being excluded from Ox-
ford and Cambridge, found it necessary to establish a new
umversxty of the:r own. This they did by purchasing at va-

of' chancery) between the city of Westmmster, the place of
% holding the king’s courts, and the city of London ; for advan-
i tage of ready access to the one, and plenty of provisions in
[ the other.* Here exercises were performed, lectures read,
g and degrees were at length conferred in the common law, as at
§ other universities in the canon and civil. The degrees were
% those of barristers (first styled apprentices $ from ap-
§prendre, to tearn) who answered to our bachelors : as [24]
% the state and degree of aserjeant, ¢ servientis ad legem,

2 did to that of doctor.

¢ The crowu seems to have soon taken under its protection
i this infunt seminary of common law ; and, the more effec-
i tually to foster and cherish it, king Henry the third, in the

5 apprentices or barrisierz seem fo 1259, in the case of one William de
' have been first appointed by at: ordi- Bussy; who, being called to account
mct of kmg Edward the first in par- for his great knatral:}r end malpractices,
‘ lmmant, in the 20th year of his reigo. claimed the benefit .of his orders or
- {Spelox. Gloss. 37. Dygdale, Orig. ju- clergy, which till then remained an en-
rid. 55.) tire secret and to that end volnit liga-
t The first mention which I havemet menta coifac suae solvere, ut palam
with in our law books of serjeants or monstraret se tonsuram habere clerica-
countore, is 'in the statute of Westm. 1. lem; sed non est permissus.—Sutelles
3 Edw. 1. c. 29. and in Horn'sMirror, vero eum arripiens, non per coifae liga-
¢. 1. sec. 10; ¢, 2, gec, 5. ¢. 3. sec. 1. in  mine sed per guttur eun apprehendens,
the same reiyn. - But M. Paris inhis traxit od carcerem.  And hence sir H,
life of John Ii. abliot of St. Alban's, Spelman conjectures, (Glossar. 335, )
which he wrete in 1255, 39 Hen. YII. that con@Wem introduced to hide the
speaks of advocates st thecommon law, tonsare of“such renegade clerks, as
or countors, (quos banci narratores vul- were stil} tempted to remain in the se-
gariter appellatnus,) as of an order of cular courts in the quality of advocates
men well known.  And we have ancx-  or judges, notwithstandine their prohi.
anple of the antiquity of the coif in the bition by cancn.

F # Fortesc. ¢. 48. same author’s history of England, A. D.
|
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sneicenth year of his reign, issued ovut an order directed o
the mayor and sheriffs of London, commanding that ne regent
of any law schooly within that cily should for the future teach
law therem v The word, law, or leges, being a general
torm, may create some doubt at this distance of time whether
the teaching of the civillaw, or the common, or both, 18 here-
by restrained.  But in either cage, if tends to the same end.
if the civil law only is prohibited, (which s Mr. Selden’s  o-
pinion,) it is then a retaliation upon tke clergy, who had ex-
cluded the common law from their seats of learming. ~ If the
municipal Iaw be also included in the restriction, (as sir kd.
ward Coke® uanderstands it, and which the words seem to 1m-
port,) then the intention is evidently this ; by preventing pri-
vate teachers within the walls of the city, to collect ali the
common lawyers into the one - public university, which Voas
newly instituted in the suburbs.
25] In this juridical university (for such it 15 msisted to
have been by Fortescue and sir Edward Coker) there are
two sorts of collegiate houses ; one called inns ef Chancery,
in which the younger students of the Iaw were usually placed,
¢ Jearning and studying, says Fertescue,” the originals, and
¢ a3 it were the elements of the Iaw : who, profiting therein,
‘“ ag they grew to ripeness, so were they admitted mto the
* greater inns of the same study, called the inns of court.”
And 1 there inns of both kinds, e goes on to tell us, the
inights and barens, with other grandees and noblemen of the
realm, did use to place their chﬂdlen though they did not |
desire to have them thoroughly learned in the law, or to get
their 1t7ing by its practice : -and that in his time there where
about two thousand students af these several inns, all of whom
he informs us were filit nobilium, or gentlemen born.
Hence it is evident, that (though under the infiuence of the
menks our universities neglected this study, yet) in the time
ﬂf Henry the sixth it was thought highly necessary, and was

Ko
12 Ne aliquiz scholas regcns e legibus o 2 Inst. proem.
in cadern civiiate de caetero ibidein le- 3 c. 49.
o8 docent. z 3 Rep. Pref.
o Flet, 8, 2. ¢ ¢, 49,
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he universal practice, for the young nobility and gentry to be
insiructed in the originals and elements of the laws. But by
degrees this cusiom has fallen info disuse ; so that in the reign
of queen Elizabeth sir Edward Coke ¢ does not reckon above
a thousand students, and the number at present is very con-
siderably less. Which seems principally owing to these rea-
: sons: first, because the inns of chancery being now almost
¢ totally filled by the inferior branch of the prefession, are nei-
¢ ther commodious nor proper for the resort of gentlemen of
i any rank or figure ; so that there are very rarely (3) any
i young students entered at the inns of chancery; secondly,
: because in the ions of court all sorts of regimen and academi-
 cal superintendance, either with regard to morals or studies,
! are found impracticable, and therefore entirely neglected :
 lastly, because persons of birth and fortune, after hav-
| ing finished their usual courses at the universities, [26]
! have seldom leisure or resclution sufficient to enter
upon a pew scheme of study at a new place of instruction.
E Wherefore few gentlemen now resort to the inns of court, but
i such for whom the knowledge of practice 1s absolutely ne-
. cessary ."auch, I mean, as are intended for the profession :
' the rest of our geniry (not to say our ncbility also) having
~usually retired to their estates, or visited foreign kingdoms
or entered upon pubiic life, without any instruction in the laws
of the lund, and indeed with hardly any opportumty of gaining
instruction, unless it can be afforded them in these seats of
iearning.

355 e LAY GRS 58 SS{ T AL AR

5 3 Rep. Prefl

(3) The inns of court ave, the Inner Temple, Middle Temple,
Lincoln’s Inn, and Gray’s Ion, from which societies alone, students
are called to the bar., ‘The inns of chancery are Clifford’s Inn; Cle-
ment®s Inn, Lion’s Iun, New Inn, Furnival’s Inn, Thavies’s Inn, Sta-
ple’s Inn, and Barnard’s Inn. These are suberdinate to the Inns of
court ; the three first belong to the Inner Temple, the fourth to the
Middle Templc, the two next to Lincoln’s Inn, and the two last to
Gray’s Inn, (Dug. Orig. jurid. 320.and passim.) Gentlemen are
never entered at present in the inns of chancery with an intention of
being called to the bar, for admission there would now be cf o avail
with regard to the time and attendance required by the inns of court.
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Aus ihut thiese are ihe proper places, for altording assist.
ances of thie kind to gentlemen of all stations and degrees, Can-
not (I think} with any celour of reason be denied. For ngl
one of the 0b3c-ctmns, which are made to the inns of court ang
chancery, and which I have just now enumerated, will hold
with regard to the upiversitics.  Gentlemer may here associ.
ate with genilemen of their own rank aad degree. Nor are
their conduct and studies left entirely to their own discre.
tion ; but reguiated by a discipline so wise and exact, yet 50
liberal, 0. sensible, and manly, that their conformity to it

rutes {which does at present so much honour to our youth) is

not more the effect of constraint than of their.own inclina-

tions and choice. Neither need they apprehend too long an
avocation herehy from their private coucerpns and amuse.
menis, or (what is a more noble object) the service of their
friends and their country. This study will go hand in hand
with their other pursuits: it will ghstruct none of them; it
-vill ornaipent and assist thern all.

But if, upon the whele, there are any still wedded to mu-
nastic prejudice, that can cantertain a doubt how far this study
is properly ard regularly acedemical, such persons I am
ofraid either have not considered the constitution and design
of an university, or else think very meanly of it. it must be
a deplovable narrowness of mind, that would confine these
sonts of Instruction to the hmited views of one or two learned
arofessions.  T'o the prawse of this age be it spoken, a more
* onen and generous way of thm.;mg begins now univer-
(271 sally to Premﬂ The attainment of liberal and genteel

accomplishments, though not of the intellectual sort,
has been thought by our wisest and most affectionate patrons, ¢
and very lately by the whole university,? no small improve-

¢ Lord chancellor Clarendon, in ¢ should be intermitted,?

his dialogue of education, among his  d By accepting in full conveeation
tracts, p. 325, appears to have been ve- the remainder of Lord Clarendon’s his-
vy solicitous, that itmight be made a  tory fromhisnoble descendants, on con-
# part of the ornawent of our learned dition to apply the proits erising from
t goademies, to teach the qualities of its publication to the establishment of «
¢ riding, dancing, and fencing, atihose wmanagein the university.

¢ houis when more sericus Mercisea
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ment of our ancient pian of educetion : and therefore I may
safely affirm that nothing (how unusual eoever) is, under due
regulations, mmproper to be taught in this place, which is pro-
per for a gentleman to learn. But that a science, which dis-
tineuishes the criterions of right and wrong ; which teaches
to esiabhish the one, and prevent, punish, or redress the
other; which employs 1n ifs theory the noblest faculties of
the soul, and exerts in its practice the cardinal virtues of the
beart: a science, which is universal in its use and extent, ac-
commodated to each individual, yet comprehending the whole
community ; thai a science like this sheuld ever have beep
- deemed unnecessary to be studied in an university, is matter
of astonishment and concern. Surely, if it were not before
an object of academcal knowledge, it was high time to make
it one : and to those who can doubt the propriety of its re-
ception among us, (if any such there be,) we may return zin
angwer In their ewn way, that ethics are confessedly a branch
of academicel learning ; and Aristotle himself has said, speak-
ing of the laws of his own country, that jurisprudence, or the
knowledge of those laws, 18 the principal and most perfect
branch of ethics.e¢ S |
From a thorough convic: - of this truth, our munificent
benefactor, Mr. ViNER, havie, mployed above half a century
in amassing materials for new medelling and rendering more
commodious the rude study of the laws of the land,
consigned both the plan and execution of these his pub- [28}
lic-spirited designs to the wisdom of his parent univer-
sity. Resolving to dedicate his learned labours ¢¢ to the bene-
«« fit of posterity and the perpetual service of his country,’’s
Lie was sensible be could not perform his resglution in a better
and more effectual manner, than by extending to the youth of
‘this place, those assistances of which he s¢ well remembered
and 50 heartily regretted the want.  And the sense, which the
university has entertained of this ample and most useful bene-
faction, must appear beyond a doubt, from their gratitude in

e Tansx panen agirn, o ¥ an; F See the preface to the cighteenth
reasias egstas yeacis i, Lihic. ad volume of his abridgment.

Necomuneh, L p. 5. ¢. 3.
Vor. L. 3
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receiving it with all pocsible morks of catedm; & o dtheir
alacrity and unezampled despatch in tarrying it wmio execu.
tion ;* and, above all, from the laws and constitutions by which
they have eifectually guarded it from ‘the neglect and abuse to
which such institutions are hable.: We have seen an uni-

& W, Viner is entolled QMO the  of tsvo hundred pounds zer annnz 5 the

public beaefaciers of the university by
docree of convocation,

“A Mr. Viner died June 5, 1756.
.His effects were.colletied and settled,
noar ¢ volume of his work prinied, al-
mozt the whole disposed of, and the
‘accounts made up, in a year and a
- half from his decense,by the very diligent
and worthy administrators with the will
annexed; {Dr. West and Dr. Good of
'Magf'lalene, Dir. Whalley of Oriel, Mr.
Bauckler of All Souls, and M. Betts of
University college,) to whom that cure
was consigned by the university, An-
other half year way employed in con-
sidering and sehling a2 plan of the
PrOPOSE "iusﬁtution, and i framing the
statutes theveupon, waich were finally
confirmed by convocation on the 24 of
July 1758,  The professor was elect.
ed o the L04re Jotober following, and
two scholars on the succeeding dav.
And, lasily, it was agreed at the apmu~
ai audit 31z 1761, to estabilch n follose-
<hiny and a fellew was accordingly e-
lected 1 January fmmw‘ng 'The resi-
due of this fund, arising from the sale of
Iy, Viner's abridgment, will probably
ve suflicient hﬂr#nftm to found ancther
fellowship and echolarship, or .three
more schelarshipy, as shall be thevglht
most expedient.

¢ ‘The statates are in subst&nre s
fullows ,

1. That the sccounts of tiis bene.
faction e separately kept, and- sonu.
sity sudited by the delegates of ac-
counts end professor, and afterwurds
cpﬂ cd lo convockilon,

2. That a professorship of the laws
c:th gland be established, with a salary

professor ig be elected by convecation,
and to be dt the time of his election af
least a master of arts or bachelor of civil
Iaw in the university of Oxford, of ten
years standing froa: his matricalation ;
and also o barristerat law of four years
stending at the bar.

2. That cuch professor (by htmsnll,

. or by deputy to be previously approv-

ed by convocation) do read'one solernn
public lecture on the laws of England,
and inthe Englith language, in every
ucademical term, at certain stated times
previous 10 the commencement of the
corunon law term; or forfelt twenty
_pounds for every omission to Mr. Vi

"mer's geners! fund : and also (by him.
self, or by deputy te be approved if oc-

cagional, by the vice-chancellor ang
proctors ; ov, I perinanent, both the
cause and the depuaty to be annually ap-
proved by convocation) o yearly reud
one complete course of lecinrs« on the
taws of Engleudl, ardd in the Englint £
guare, coqanstmg of sixty lectures al
thelengt ; tabemaciﬂﬂrmg tho univer.
gity,term time, with such proper inter

vals that not more than fonr lectures
may fall within sny single week ; that
the: . profeseor do give a mmonth's notice
of the tiine when the course is to begin,
and do read gyaiis to the scholary of
Mr. Viner’s foundation; but may de.

mand of other auditors sac!f- Eratuity as
ghall he settled fram dimse 1o tie by de.

cree of cmaracatmn, and that for cvery
of the said sixty ectures omitted, the

professor, on complaint made {0 the

vice-chancellor witkin the year, do for-
teit forty shillings to My, Viner’s pene-
ral fund ; the proof of having perform-
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versak eantgiiod, wuo vesi spouka understand, oy
fully pursue, the designs of our generous patron

ed his duty to lie upoa the said profess-
or.

4. 'That every professor do continue
s eiiice during life, unless in case of
cucte tebchaviour ag shall wmouant to
bannition by the university statules;
or unjess he deserts the profession of the
law by betakinig himseif to another pro-
fzusinn 3 or unless, after one admoni-
ticit by the vice«chuncellor and proctors
for notorious negiect, he 15 gulty of
another flagrant omission ; in any of
which cases he be deprived by the vice-
clacellor, wilhi consent of the house of
convocation.

5. That such a number of fellow-
ships with astipend of fifty pounds pey
annum, and scholarships . ith a stipend
of thirty pounds, be esiablizhed, as the
convocation hall from time to time or-
dain, according to the state of Mr. Vi-
per's revenues.,

6. That every fellow be clected by -

convocaiion, and ut the time of elec-
tion be unparried, and at least w master
of arts or backsior of civil low, and o
peinber of some eollege or hall in the
university of Ozford ; the scholars of
thiz foundation, or such as have Leen
ccholars, (if quulified and approved of
by converation,) to have the preference -
that if not a barnster when chogen, he
“be called to the bar within one year
aftor Tis election: but do reside in the
universily two manths' in every: vear,
or in case of non-residence do forfe:t
the stipend of that year to Mr, Viner's
genemlfund

. 'That every scholarbe elected by
mvncatian, and at the time of elcction
he unmarried, and 52 acmber of some
college or hall in the waiversity of Ox-
tord, who shall have been matnculated
twenty-four calender months at the
icast ; that be uo take the degree of

.Ll&'trft'. Pk

most faith-
: . and with

bachalorof civil law with gll conveni-

ent speed {either proceeding in arts or
otherwise ;) and previous tohis taking
tke sarne, between tite second and
cighth year from his matriculation, be
bound to attend two courses of (he pro-
fessor’s lectu;t-eﬁ; to be certified under
the professor®s hand ; and within one
vear after taking the same {o be called
to the bar; that he do annually reside
six months till he is of four yesrs stand-
ing, and four months from that time till
he ts master of arts or bachelor of civik
law ; after which e be bound to resida
twomonthsin ¢ty year; or in case of
non-residence, do forfeit the stipend of
that year to Mr. Viner’s general fund.
8. That the scholarships do hecome
void in case of non-attendance on the
professor; or not taking the degree of
bachelor of civil law, being duly ad-

monished x50 to do by the vice-chaneels

lor and proctors ; and that both fellow-
ehips and scholoazships do expire at the
end of ten years after each respective
election ; and becore void in case of
gross misbehaviour, non-residence for
iwo yesrs together, marriage, not being
called to the bar withic the time before
fimited, (being duly admonizhed so o
be by the vice-chencellor angd prociors,)
or deserting the profession of the law by
following any other profession : end
that in any of these cases the vice-chan-
ceilor, with consent of convocation, do
geclare the place actually void.

9. That in case of auy -vacancy of
the professorship, fellowships, or schoi-
arships, the profits of the current year
be ratcably divided botween the pre- |
decessti, or his representatives; and the
successar 5 and that 8 new election be
had within one month afterwards, une
less by that means the time of €lection
shall fallwithin any vacation, in which
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pieasure e recollect, {hal those who are most distingnish-
ed by their quality, their fortune, their station, their learn-
Ing, or their experience, have appesred the most sea-
| 301 - Jous to promote the success of Mr. Viner’s establish-
ment, |
Th. .dvantages thal might result to the science of the law
itself, wwhen a little more attcnded to in these seats-of know-
ledge, perhaps, wounld be very congiderable. The leisure
and gbilities of the learned in these retirements mxght either
sugge_st expedients, or execute those dictated by wiser heads,k
jor improving its methed, retrenchingits superfluities, and re-
conciling the little contrarieties,which the practice of many cen-
turies willnecessarilycreate in any human syztem ; a task ;which
those, who are deeply employed in business and the more active
scenes of the profession, can bardly condescend to engage in.
~—And as to the interest, or (which is the same) the reputatmn
of the universities themselves, 1 may venture to pronounce,
that if’ ever this siudy should arrive to any tolerable perfec-
tion either here or at Cambridge, the nobility and gentry of
tins kingdom: would not shorten their residences upon this ac-
count, nor perhaps enfertain a worse opinion of the benefits
of academical education. Neither should it be considered as
a matier of lighi mmportance, that 'while swwe thus extend the
pomeerie of university learuing, aid adopt a new tribe
[31] of citizens within these philosophical walls, we interest
a very nurgerous and very powerinl profession in the
preservation of our rights and revenues. | »

For I think it past dispute that those gentlémen, whe resort
to the ions of court with a view to pursue the profession, wil
find it expedient (whenever it is practicable) to lay the pre-
vious foundations of this, .as well ag every other science, in

cage it be deferred to the first week ia  public noticebe given to each college
the next full term. And (bat before and hsll of the convocation, and the
any convocaticn shall be held for such cause of convoking: it.

election, or for any other matier relat- % See lord Bacon's proposals nnd of-
g to My, Viner'sbenefaction, ten days  fer of & digest,
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one of our learned universities. e muy appeal to the ex-
perience of every sensible lawyer, whether any thing can be
more hazavdous or discouraging than the usual entrance on
the study of the law. A raw and uvnexperieiced youth, in
the most dangerous season of life, is transplanted on a sudden
into the midst of allurements, to pieasure, without any restraint
or check but what his own pradence cun suggest; with no
public direction In what course to pursue his inquiries ; no-
private assistance .to remove the distresses and difficulties
which will always embarrass a beginner. Io this situation he
is expected to sequester himself fmm the world, and by a te-
dious Jonely process to extract the theory of law from a mass
of undigested learning ; or else by an assiduous attendance on
the cour{s to pick up theory and practice together, sufficient
{c qualify him for the ordinary rus of business. How litile
therefore-is it to' be wondered at, that we hear of so frequent
miscarriages ; that so many gentlemen of bright imaginationg
erow weary of 80 unpromising a search,’ and addict themselves
wholly to amusements, or other less innocent pursuils; and
ihtat so many persons of moderate capacity confuse themselves
at first setting out, and continue ever dark and puzzled during
the remainder of their lives! .
The evident want of some’ assistance in the rudiments of
jegal knowledge has given birth to a practice, which, if ever
it bad grown to be gencral, musti have proved of ex-
iremely pernicious consequence. I mean the custom {32}
by some so very warmly recommended, of dropping all
liberal education, as of no use to students in the Jaw : and plac-
ing them, in its stead, at the desk of some skilful aftorney ; in
order to mttiate them early in ail the depths of practice, and
render them more dextrous in the nfechanical part of businesa,
A fewinstances of particular persons, (men of excellent learn.
mg., and unblemished mtegm),) who, in spite of this method

¢ Sir Henxy Spelman in the preface to ¥ reperissemque  lingusm: feregrigam,
nis glossary, hus given us a very live- ¢ dialectum barbaram, methodum in.
ly picture of his own distress upon this ¢ concinnam, molem non ingenter £0-
occasion, 4 Emesit me mater Lon- ¢ lum ced perpetiis humeris sustiner
“dipug, juris nostri capeseendi gra- ¢ dam,excidit mibi {fateor) apimus, ete.”
“tig; cajus cem vessibulumsalutassem,

3‘-‘3—
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of education, have shone in the foremost. ranks oi.the bar,
hive afforded some kind of sanction to this illiberal path to
the profession, and biagsed many parents, . of -shortsighted
judgment, 1o 1ts favour ; not:considering that there are some
geninses, formed to overcome all disadvantages, and that from
sich particulor instances no general rules can be formed ; nor
observing, that those very perscns have frequently recom-
mended by the most forcible of all examples, the disposal of
their own offspring, a very different. foundation of - legal stu.
dies, a regular academical education. Ferhaps too, in return,
I could now direct their eyes to our principal seats of justice,
and snggest & few hints, in favour of university learning : m
but in these all who hear me, | know have already prevented
Hie.

. Making therefore due aliowance for one or two shining ex-
ceptions, experience may teach ug to foretoll that a lawyer
thus educaied to the bar, in subservience to attorneys and zo-
fcitors,” will find ke has begun at the wrongend. If practice
be the whole he 1s tanght, practice must also be the whole he
will ever know : if he be uninsirucied in the elements and first
principles upon which the rule of practice is founded, the
Yeaat vaviation from established precedents will totally distract
and bewilder m : dla lex 2eripla esto is the utmost bis know-
iecdge will arnive at: be must never aspire {o form, and sel-
don expect 1o comprebend, any arguments drawn o pricri,
{rom the spirit of the laws and the nataral fmndatmns of jus-

lﬂrﬂl—

AT .

Nox 18 this all ; for (asfew persons cnf birth, or {or-
Y33} 'E.ﬁm.:, or even of scholestic education, will submit to

he drudgery of servitade and the manusl Iabour of co-
pying the {rash of an office) should tl:us infatuation prevail to

7 The [our highest judicisl offices Chrigt Chumh and the fourth a fellow
were &t that ime filled by gentleman, vf Triaity m!legu, Cambridge (4.)
two of whott hat been follows of Al n Sce Kennet's Life of Somner, p. §7.
Souls  college EHOI]]PI, student of o Fﬂ‘éﬂ. 9. lﬁ.

- Py gty ak

(4 "The two first WB"‘E, Lord Noerthington aad Lord Chief Justice

Willes ; the third, Lord Mansfield; and the fourth, Sir Tﬂwm as
Clarke, Mustey &f the Roils,
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any considerable degree, we must rarely expact to see a gen-
tleman .of distinctlion: or learning at the bar. And what the
consequeme may he, to have the interpretation and enforce-
ment of the laws (which include the entire disposal of our pro-
perhies, hibertics, - 7 " ros) fall whoelly into the hands of ob-
scure or illiteratc men, is matter of very public concern (&).

The Inconveniences here pointed out can never be effec-
tually prevented, but by making academical education a pre-

(5)The learning, which of late years has distinguished the bar, leaves
Little reason to annrehend that such will speedily be the degraded
state of the laws o. Hogland, Our author’s labours and example have
contribuited in no inconsiderable degree to rescue the profession from
the reproaches of Lord Bolingbroke, whose sentiments upon the edu-
cation of 2 barrister, correspond so fully with those of the learned
judge, that they deserve to be annexed to this elegant dissertation on
- the study of the law.

- ¢ I 'might instance (says he) in other professions, the obligation
men lie under of applying to certain parts of listory; and T can
kardly forbear deing it in that of the law, in its nature the noblest
and moest beneficial to mankind, in its abuse and debascment the
most sondid and the most pernicious. A lawyer now is nothing
more, I speak of . pinety-nine in a hundred at least, to use some of
Tully’s words, nisi chazr ins quidem caulita, e acuiids Hyeco actionum
cantor formularum, aucepe syllabarum, . But there have been law-
yers that were ovators, phnlosophez s, historians: there have been Ba-
cong and Clarendone. There will be none such any mote, till in some
better age true ambition, or the love of fame, prevails overavarice;
and till men find leisure and encouragement to prepare themselves
for the excrcise of this profession, by chmbmg up to the vantage
ground, so my Lord Bacon calls it of science, instead of groveling all
their hves below in & mean but gainful applicaﬁm to all the little arts
of chicane. Tl this happen, the profession of the law will scarce
déserve to be ranked among the learned professions ; and whenever
it happens, one of the vantage grounds to which men must climb is
metaph}'s:cal and the other, historical knowledge. |

“They must pry into the secrat recesses of the Jhuman heart, and
heceme well acquainted with the whole moral world, that they may
discover the apstract reason of all laws; and they must trace the
Iaws of particular states, especially of their own, from the first
rough sketches, to the more perfect draughts; from the first causes
OF oCcasions that produced themm, through all the effects, goed and
bad, that they produced.” (Stud. of Hist, 1. 353. quarto edition.)




33 ON THE STUDBY INTROD,

vieus step o the profession of the common law, and et the
same time making the rudiments of the law a part of ncadem:-
¢al education. ¥or sciences are of a sociable {hEpQSItmn, and
fourish best in the neighbourhood ot cach other : noris there
any branch of learning, but may be helped and improved by
assistupces drawn from other aris. If therefore the studeht
in our Jawa hath formed bolh his sentiments and style, by pe-
rusal and imitation of the purest clagsical writers, among whom
the historians and orators will best deserve hig regard ; if he
can reason with precision, and separate argument from failicy,
by the clear simple rules of pure unsophisticated logic ; if he
can - fix his atteniion, and steadily. pursue truth through any
the most intricate deduction, by the use of mathematical de-
monstrations ; if he has enlarged his conceptions of nature and
art;by a view of the several branches of genuine, experimental
philosophy ; if he has impressed on his mind the sound max-
ima of the law of nature, the best and most authentic founda-
tion of humanlaws ; if, lastly, he has contemplated those maxims
reduced {0 a pmctmdi system 1n ihe laws of 1mperial Rome ;
if be has done this or any part of if, (though all may be easily
done under as able mstructors as. ever graced any scate of
fearning,) @ student fhus quaibified may enter upon the study

of the law with incredible advantage and reputation.
1341 And if, at the conclusion, or daring the acquisition of

these accomplishments, he will afford huuself here o
year or iwo's farther lelsure, io lay the foundation of his fu-
ture labours in-a solid scientifical -method without thivsting
too early to attend that practice which it is impossible he
should righily comprehend, he wall afterwards proceed with
the greatest ease, and will unfold the most intricate pamts with
an intuitive rapidity and clearness, .

i shall not 1nsist upen such metives az might he drawn irom
principles of ecencmy, and are applicable to particulars only :
I reusson upon more geperal topics.” And therefore to the
gualities of the head, which I have just enumerated, I cannot
but add those of the heart ; affectionate loyalty to the king, a
z.eal for hiberty and the ﬁOHStltﬂdm}, 2 sepse of real bonour,

and well grounded principles of religion ; as pecessary toform
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a truly valuable English lawyer; a Hyde, a Hale, or a Talbot,
And, whatever the ignorance of some;, or unkindness of others,
may have heretofore untruly suggested, experience wll war-
rant us to offirm, that these endowments of layalty and public
spirit, ¢f honour and religion, are no where to be found in
more high perfection than in the two universities of this king-
dom. -

Before I conclude, it may perhaps be expecied that I lay
before you a short and-general account of the method I pro-
pose to follow, in endeaveurmg to execute the trust you
have been pleased to repose in my hands. And in these so-
lemn lectares, which are ordained to be read at the enfrance
of every term, (more perhaps te do public honour to this
laudabie institution, than for the private instruction of indivi-
duals,?) I presume it will best answer the intent of our bene-
factor and the expectalion of this learned body, if I attempt to
illustrate at times such detached titles of the law, as are the
most easy to be understood, and most capable of historical or
critical ornament. Butin reading the complete course, which
is annually consigned lo my care, 2 more regular method will
ne necessary; and, till a better is proposed, I shall
take the liberty {o follow the same that i havealready [35]
gubmitted to the public.s To fill up and finish that
sutline with propriety and correctness, and to render the
whole intelligible to the uninformed minds of beginners,
(whom we are too apt to suppose acquainted with tering and
ldeas, which they never had opportunity to learn,) this must
be my ardent endeavour, though by no means my promise, to
accomplish. You will permit me however very briefly to
describe, rather-what I conceive an academical expounder
of ibe laws shoulﬂ do, than what 1 have ever known to be
done.- | L -

He should consider his course as a general map of the law.
marking out the shape of the country, its connexions and boun-

» See Lowth's Oratio, Cyewiana, p.  ing the order and principel divisions of
355. thic ensuing Caenientaries; which were
g ‘The anolysis of the lawsof England  originally submitted to the university in
frst published A, D. 1756, and oxhibit- & private courseof lectures, &, D, 1735,
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daries, its greater divisions and principal cities : 3t is not his
business to describe minutfely the subordinate liraiis, or to fix
the longitude and latitude of every inconsiderable hamlet,
I1is attention shonld be engaged, like that of the readers in
Fortescue’s inns of chancery, ¢ in tracing cut the originals and
¢ ng 3t were the clements of the law.”  For if, ag Justinian»
nas observed, the tender understanding of the student be
loaded at thie first with 2 multitude and variety of matter, it
will either occasion him to desert his ﬁtudles, or will carry
him heavily throuzh them, with much 'ﬂ,mur, delay, and des-
pondence. These originals should be traced to their foun-
tains, as weil 2 our distance wali permit’; te the customs of
the Britons and (Jermens, as recor&ed'bg Cesar and Tacitus ;
tothe codes of the northern nations on the continent, and more
especially to those of our own Saxon princes ; to the rules of

-the Roman law either left here in the days of Papinian,
[36] or imported by Vacarius apd his follewers ; but above

ail, to that mexhaustzbl_e reservoir o1 legal aniiquities
and learning, the feodal law, or, as Spelman + has entitled it,
the law of nations in our western orb, "Thede primury rule%
and fundamentat pmnmplsns should be weighed and compared
with the precepls of ihe jaw of pature, enid the practice of
nther conntries ; should be explained by reasons, illustrated
by examples, and confirmed by undoubted authorities ;. their
history should be deduced, iheir changes apd revolutions
chserved, and it should be shewn how far they are con-
nected with, or-have at any time been affected ‘by, the civil
iransactions of the kingdon:.

A pian of thisnature, if executed with care and ability, can-
not fail of administering a most useful and rational entértain-
ment to students of all ranks and. professions ; and yet it must
be confessed that the study of the laws is not merely a matter

7 Inmpmntlbus nobis nv;panerv jura  raus, eut cum magno labore, saepe etiam
popuis Romand, Ha videntitr tradi possg  cum diffidentia (Quace plerumque juvencs
cemmaodissiine, 8t primo lgvi ac mmph» avertit) serius ad id perducemus, ad
¢1 via singula tradsntor a!wqm, sl sta-  gquod, leviore vik ductus, sine magno lo-
tim eb initio rudem edhuc et ingirmum  bore, ot sine ulla diffidentis materies
animun studiosi wultitudine ac veries  perduci poiuisset.  Tase, I 1. &
tate rerum oueravimus, duorum alte. s Of Pariiaments, 57,
rui, uut descrtorem studicrwn efficic..

o
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of amusnmﬂut " for as a very judicious .writer ¢! has obsery-
ed upon & similar occasion, the learner * will be considerably
< disappoinied, if he looks for enlertainment without the ex-
““ pense of attention.”” An atienticn, however, not greater
than is usually bestowed in mastermg the rudiments of other
-gciences, or sometimes in pursumg a favourite recreation or
exereise. And this attention is.not equally necessary to be ex-
erted by every student upon every occasion. . Some branch-
es of the law, a8 the formal process of civil suits, and the subtle
distinctions incident to landed property, which are the most
difficult to be thoroughly inderstood, are the least worth the
paios of understanding, except to such gentlemen as mtend to
pursue the profession. T ¢ others I may venture to apply, with

a slight alteration, the words of sir J ohn Fortescue,* when
ﬁrst his royal pupil determines to engage in this study. It
¢ will not be necessary for a gentleman, 2s such, to examine
““ with a close application the crmcal niceties of the law. It
“ will fully be sufficient, and he may well enough be denomi-
““ pated a lawyer, if under the instruction of a master
“¢ he traces up the principles and grounds of the law, [37]
“ even to their original elements. Thm efore in avery
« ghort period, and with very little Iabour, he may be suffi-
‘“ ciently wnformed in the laws of his country, i he will but
““ apply his mind in good earnest to receive and apprehend
* them. For, though such knowledge as is necessary for a
< jadge is hardly te bé acquired by the lucubrations of twenty
‘¢ years, yet, with a genius of tolerable perspicscity, thatknow-
““ ledge which 1s fit for a person of birth or condition may be
<t learaed in & single year, without neglecting his other im-
| F,“ provements.”’

To.the few therefore (the very few 1 am persuaded) that
entertain such umworthy netions of an university, as to sup-
pose itintended for mere diseipation of thought; to such as
‘mean only to while away the awkward interval from child-
heod to twenty-one, between the restraints of the scheol and
the licentiousness of politer life, in a calm middle state of

¢ Dr. Taylor’s pref. {0 Elem. of czvzl ¢ De laud. Leg, ¢, 8.
law.
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mental and of moral inactivity ; to these Mr. Viner gives no
invitation to an entertainment which thev never cen relish,
‘But to the long and illustrious train of noble and ingenuous
“youth, who are not more distinguished among us by their birth
and possessiond, than by the regulanity of their condact and
thetr thirst after useful knowledge, ic these our benefactor
has consecrated the fruits of a long. and laborious life, wor
‘outin the duties of his calling ; and will joyfully reflect (ifsuch
reflections can be now the employment of his thoughts) that
he could not more effectually have. benefited posterity, or
contributed io the service of the public, than by founding au
institation which may instruct the rising generition in the
wisdom of our civil polity, end inspire them with a desire to
be still better acquainied with the laws and coustitution of
their country. (8) ~

‘w,w-ﬁhﬂ' el sl ian’

{6} It is remarkable that the celebrated historian Mr., Gibkon, an-

imadverting freely upon the lectures and institutions of Oxford, speaks

only of the Vinerian professorship with respect; for, atter noticing
the establishment of the riding-school, he adds, the Vinerian profes-
6 mrsth is of far more ‘3&1‘1{}115 importance, The laws of his country

“ave the Brst seicnce of an BEuglishraon of rank and fortune, who is
“eafiec tobe s maamtmtﬂ, and may hope tobe & }cma}dtﬁr "This
* sdicious institution was cmdl:; ﬁl‘itﬂfﬁ,alilf‘d by the graver doctors,
“osnag colniiamud (3 have heard (e E:ompl;.mt), that & would take
mu FOUnG ,,,mglc, from their beoks; but My, Viner’s benefaction is

«“nnt unprofitable, since it has at lcast produced the excelient Com-
« mentaries of Sir William Blackstene  Gitdon’s L {2y P 53. And

in another part, having stated his inducements for 23towing attention

upon new publications of merit, he tells us, “a more respectable
“ motive may be a..algned for the third perusal of Blackstones Com-
 mentaties, and g copious and critical abstract of that English work
“was my first serious production in my native Janguage.” p.  .141.
Such, it may be ohserved, are even the remote consequences of every
liberal &nd literary institution, that Viner’s Abridgment may have
sontributed ib ne inconsiderable degree to the elegance and perspicui-
¢y of the Decline and Fall of the Romaon Empire.
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SECTH® THE SECOND.

OF THE NATURE OF LAWS IN GENERAL.

F.aw, in its most general and comprehensive sense, sig-
nifies a rule of action; and is applied indiscriminately to
all kinds of action, whether animate or 1nanimate, rational
or irrational. Thus we say, the laws of motion, of gravita-
tion, of optics, or mechanics, as well as the laws of nature and
of nations. And it is that rule of action, which is prescribed
by some superior, and which the inferior is bound to obey.

Thus when the supreme being formed the universe, and
created matter put of nothing, he impressed certaln princi-
ples upon that matter, {irom which 1t can never depart, and
without which it would cease to be. When he put that mat-
ter infc motion, he established certain laws of motion, to
which 2}l moveable bodies must conform. And, fo descend
irom the greatest operations to the smallest, when 2 workman
forms a clock, or other piece of mechanism, he establishes at
his own plensure certain arbitrary laws for its direction ; as
that the handshall describe a given space in a given time ; to
which law as long as the work conforms, so long it continues
in perfection, hnd answers the eund of its formation.

If we farther advance, from mere inactive matter to vegeta-
ble and animal life, we shall find them still governed by laws ;
more numerous indeed, but equally fixed and invarisble.
The whole progress of plants, from the seed to the root, and
from thence to the seed again; the method of animal nutri-
iton, -digestion, secretion, and all . other branches of vital
economy ; are notleft to chance, or the will of the creature
itself, but are ppr"ormed in 2 wondrous involuntary manner,
and guided by unerring ruleslaid down by the great creator.

Vou. L . 4
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This thenis the general signification of law, a rule of ac-
tion dictated by some superior being : and, in those creatures

- that have neither the power to think, nor to will, such laws

musi he invariably obeyed, so long as the creature iself sub-
sists, for 1t existence depends on t'@t ocbedience. Bat laws, in
their more confined sense (1), and 1n which it is our present ba-

(1) This perhaps is the only sense in which the word dezr can be
strictly used ; for in ali cases where it is not applied to humian con-
duct, it may be considered as a metaphor, and in every instange a
more appropriate term may be found. When it is used to express
the operations of the Deity or Creator, it comprehends ideas very dif-
ferent from those which are included in its signification when it is ap-
plied to man, or his other creatures, The volitions of the Almighty
are his laws, he had unly to will yersale oue xas 7870, When we ap-
ply the word f2w to maotion, matter,or the works of nature or of art,
we shall find in every case, that with equal or greater propriety and
perspieuity, we might have used the words guality, firoficrsy, or fie-
culigrity, WWe say that it iz a law of motion, that a body put in mio-
{ion in veciee must for ever ga forward in a straight line with the same
veleoity 5 that 1€1s a Jaw of nature, that particles of matter shall at-
tract each ether with a fovce that varics nversely as the quare of

the distance from cach other ; and mathematicians say, that a series
of numbers observes a certan law, when eack subsequent term bears
-+ eovtaiy polation or proportion to the preceding term: bot in all
these instances we might as well have used the word jz:‘aﬂeﬂy or
guality, it being as much the property of all metter ¢o move in a
straight line, or to gravitate, as it is to be solid or extended; and
Tviten We say that it is the Jaw of a series that each term is the square
ar square-reot of the preceding term, we mean nothing more than
that such is its property or peculiarity, And the word law is used in
this sense in those cases only which are sanctioned by usage; as it
would be thoaght a harsh expression to say, that it is a law that snow
should be white, or that fire should hurn. When a mechanic forms
a elock, he establishes a model of it eiiher in fact or in his mind, ac-
cording to his pleasure : bat if he should resolve that the v,hcels of
his clock should move contrary to the usual rotation of similar pieces |
of mechapism, we could hardly with any propriety established by

usage apply the term Jew to his scheme. 'When Zaw is applied to any

othey object than man, it ceases to contain two of its essential ingre-
dient ideas, viz. disobedience ard punishment.
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v
siness to consider them, denote the rules, not of action ih ge-
nerai, but of Aumuan action or conduct : that is, the precepts by
which man, the noblest of all sublunary beings, a creature en-
dowed with both reason and freewill, t1s commanded to make
use of those faculties in the general regulation of his behavi-
our, | |

Man, considered as a creature, must necessarily be sub-
ject to the faws of his creator, for he 1s entirely a dependent
being. A being, midependent of any other, has no ra'e to pur.
sue, but sach as he prescribes to himself; but < de-
pendence will inévitably oblige the inferior to i il of
him, on whom he depends, as the rule of his conauct : not
indeed in every particular, but in all those points wherein
his dependence consists. This principle therefore has more
or less extent and effect, in proportion as the superiority of
the one and the dependence of the other is greater or less, ab-.
solute or liimited. And consequently, as man depends abse-
futely upon his maker for every thing, it is necessary that he
shiould i all points conform to his maker’s will.

This wiil of his maker 18 called the law of nature. For as
God, when he created matter, aud endued it with a principle
of mobility, established certain rules for the perpetual direc-
tion of that motion ; so, when he created man, and endued
him with freewill to conduct himself in all parts of life, he
laid down ceriain immutable laws-of human nature,
whereby that freewill is in some degree regnlnted and  [40]
restrained, and gave him also the faculty <. ~~ason to
discover the purport of those laws.

Counsidering the creator enly as a being of infinite power,
he was able unquestionably to have prescribed whatever laws

e e B

Hooker, in the beginning of his Bcelesiastical Polity, like the learn-
ed judge, has with incomparable eloquence interpreted Lz in its most
general and comprehensive sense, And most writers whe treat Jaus
as n science, begin with such an explanation. But the Editor, though
it may seem presumptuous to question such authority, has thought it

his duty to suggest these few observations upon the signification of
the woril law.
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he pleased to his creature, man, however unjust or gevere.

ui 25 he is also a being of wnifinite wisdom, he has faid down
only such laws as were founded in those relations of justice,
that existed in the nature of things antecedent t6 any pesitive
precept. These are the eternal, immutable laws of good and
£vil, to which the creator himself in all his dispensations con-
forms ; and which he has epabled human reason to discover,
so far as they are necessary for the conduct of human actions.
Such among others are these principles : that we should live
hounestly, (2) should hurt nobody, and should render to every
orne hig due ; to which three geneval precepis Justinian ¢ has
reduced the whole doctrine of law.

Buati if the discovery of these first principles of the law of
nature depended only upor the due exertion of right reason,
and could not otherwise be obtained than by a chain of meta-
physical disquisitions, mankind would have wanted some in-
ducement to have guickened their inquiries, and the greater
part of the world would have rested content in mental indo-
Ienae, and 1 gnorance its mseparable companion. As there-
fore the creator is 2 being, not only of infinite power, and wis-
donz, but afso of infiuite "E)G&’Pﬁ’b& e has been pleased so to
contrive the constituiion and frame of humanity, that we
should want no other prompter to inquire after and pursue the
rule of right, but oniy our own self-love, that universal prm-
ciple of action. For he has so wtimately connected, so in-

a Juriz proecepta sunt hace, honeste vivere, alterum nen laedere, znum cuique
tribriere. Inst 1. 1. O,

[ &
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(2) It is rather remarkable that poith Harris, in his transiation of
Justinian’s Institutes, and the learned Commentator, whose profound
jearning and elegant taste in the classics no ene will question, should
vender in Buglish, Aoneste vivere, to live honestly. The language of
the Institutes is far teo vure to admit of that interpratation ; and he-
sides, our idea of honesty js fully, conveyed by the words suum cuique
rifncere. 1 should presume to think that 2oneste vwere signifies to
five honourably, or with decorum, or dienseance ; and that this pre-
cent was intended to comprise that class of duties, of which the vidla-
tions are ruinous to society, not by immediate but remote mnf-*equen-

ces, as drunkenness, debauchery, profaneness, extravagance, gaming,
&C.
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seParably interwoven the laws of eternal justice with the hap-
pisces of each individual, that the latter cannot be attained but
by observing the former ; and, if the former be punctually
obeyed, it cannot but induce the laiter. In consequence of
which mutual connection of justice and human felicity,

he has riot perplexed thé law of nature with a multitude [41]
of abstracted rules and precepts, referring merely {o

the fitness or unfitness of things, as some have vainly surmis-
ed; but has graciously reduced the rule of obedience to this
one paternal precept, ¢ thai man should pursue his own true
“ gnd substantial happiness.’”” Thigig the foundation of what
we cali ethics, or natural law. For the several articles into
which it'is branched in our systems, amount to no more than
demonstrating, that this or that action tends to man’s real hap-
piness, and therefore very justly concluding that the perform-
ance of it i3 a part of the law of nature ; or, on the other
hand, that this or that action is destructive of man’s real hap-
piness, and therefore that the law of nature forbids it.

This law of nature being coeval with mankind, and dictated
by God himself, is of course superior in obligation to any
other. Itis binding ever all the globe in all countries, and at
all imes : ne human laws are of any validity, if contrary to this
(3) ; and such of them as are valid derive all their force, and

i iviveryl——

HHW

{(3) Liord Chief Justice Tobaxt has also advanced, that even an act
of Parliament mmade agains:. natural justice, a3te malke a inan a judge
in his own cause, is void in itself, for jure naiurae sunt immutabilia,
and they ave legeslegum. (Hob, 87.) With deference to these high
authorities, T should conceive that in no case whatever can 2 judge
oppose his own opinion and authority to the clear will and declaration
of the legisiature. His province is to interpretand obey the mandates
of the supreme power of the state. And if an act of parliament, if
we could suppose sach a case, should, like the edict of Herod, com-
mand all the children under 2 certain age to be slain, the judge ought
to resign his office rather than be auxiliary to its execution ; but it
could enly be declared void by the same legislative power by which-
it was ordained. If the judicial power were competent to decide
that an act of parliament was void because it was contrary to natural
justice, upon an appeal to the House of Liords this inconsistency woyld

4‘#-
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23 thenr authority, mediately or immedigtely, from this oji
ginal. -
Bui in order to apply this to the particular exigencies of
eachindividual, it 18still necessary to have recourze to reasen:
whose office it is to discever, as way before observed, what
the law of nature directs in every circumstance of life ; by
considering, whal method will tend the most effectually te) our
own subsiantial happiness. Andif our reason were always, as
in our first ancestor before his transgression, clear and perfect,
unruffled by passions, unclouded by prejudice, unimpaired by
disease or intemperance, the task would be pleasant and easy ;
we should need no other gnide but this. But every man now
finds the'confrary in his qown experience; that his reagon is
corrupt, and his understanding full of ignorance and error.
"This has given manifold occasion for the benign interposition
of divine providence; which in compassion to the frailty,
the imperfection, and the blindness of buman reason,
{42] hath been pleased at sundry times and in divers magness,
to discover and enforce its laws by an immediate and direct
revelation, The docirines thus delivered we call the reveal-
ed or divine law, and they are to be found only in the holy
scriptures,~1 hese precepts, when revesled, are found wpon -
comparison to be really 2 port of the original law of nature,
as they tend in all their consequences to man’s felicity. But |
we are not from thence to conclude that the knowledge of these |
tvuths wag atioinable by reason, inits present corrupted state ;
since we find that, untid they were revealed, they were hid |
irom thewisdom of ages. Asthen the moral precepts «f ihis |
iaww ore indeed of the same eriginal with those of the :aw of
satuze, 50 their ininnsic obhigatior is of equal strengt:i and |
perpetuity. Vet undoubtedly the revealed law is of infinite-

!

w

legislators they had enacted should be valid.
’I‘ he learned judge himself declaresin p. 91, “if the parliament
will positively enact a thing to be done which is unreasonable, I kinow

o e-i' no power in the ordinary forms of the constitution, that is ve .sted

be the consequence, that as judges they must declare void, what as ‘\
s wyith anthonty to control it.” ;
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iy more aucienitciiy than iiai wmoral sysiens, which is framed
by ethical writers, and denommnated the natural law. Because
one is the law of nature, expressly declared so to be by God
himeelf ; the other is only what, by the assistance of human
reason, we imagine to be thatlaw. If we could be as certain
of the latter a3 we are of the former, both would have an
equal authority 3 but till then, they can never be put in any
competition together.

Upon these two foundations, the law of pature and the law of
revelation,. depend all buman laws ; that is te say, no human
laws should be suflfered to contradict these. There are, it 18
true, a great number of indifferent points, in which both the
divine law and the *hatural leave a man at his own hberty ; but
whick are found necessary for the benefit of society to be res-
trained within certain limits. And herein it is that human
Jaws have their grealest force and efficacy; for with regard
to such points as are pot indifferent, human laws are only de-
claratory of, and act in gsubordination to, the former. To in-
stance in the case of murder : this is expressly forbidden by
the divine, and demonstrably by the natural law ; and frem
these prohibitions arisez the true unlawfulness of this crime,

Those human laws that annexz a punishment to it, do not at
all increase its moral guilt, or superadd apy fresh obligation in

Joro conscientiac to abstain from its perpetration. Nay, if

L -

any human law should allow or enjoin us to commit it, we {43]
are bound {o {ransgress that human law, or else we must
offend both the natural and the divine, But withregard to mat-
ters that are in themselves indifferent, and are not commandeyd
or forbidden by those superior laws ; such, for instance as ex-
porting of wool 1nto foreign countries ; here the inferior legis-
latare has scope and opportunity to interpose, and to make
that action unlawful which before was not so. '

If man were to live in a sfate of nature, unconnected with
otber individuals, there would be no occasion for any other

Jaws, than the law of nature (4), and the law of God. Neither

i g,

(4) The law of natare, or moralxty, which teaches the duty towards
me:: neighbour, Would scarce be Wmtcd in a sohtary state, where

Ll
-‘- :" [l L .
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conld any other Jaw possibly exist : for a law always supposcs
sanee supevior whe tg to make it ; and in a siale of nature we
are sl equal, without any other superior but him who is the
author of our being. But man was formed for society ; and
as is demonstrated hyihe writers or this subject,? is neither
capable of living alone, nor indeed has the courage to do i,
Hoawver, as it is impossible for the whole race of mankind to
he united tn one great society, they must necessarily divide
into mary; and form separate states, commonwealths, and
nations, entirely independent of each other, and yet liable to
a mutual intercourse. Hence arises a third kind of law to re-
gulate this mutual intercourse called ** the law of nations:”
which, a3 none ot these states will acknowledge a superiority in
the other, cannot be diclated by any ; but deperds entirely
upon the rules of natural law, or upor mutual compacts, trea.
ties, leagues, and agreements between these several commu.
nities : in the construction also of which compacts we have
no other rule to resort to, but ithe lJaw of nature; being the
only one to which ali the communities are equally subject;
and therefore the cavil law® very justly observes, that quod
naturalis ratio inter omnes homines constituit, vocatur jus gens

datan. |
§44] Thus much I thought it necessary to premise con-

cerming tne law of nature, the revealed law, and the
iz of nations, before I proceeded to treat more fully of the

hoPuflendoenfy 1. 7. ¢ 1. compored ¢ ¥£ 1.1, 9.
with Larbeyiac’s commentary.

W Sl oty ey

man 13 unconnected with man. A state of nature, to whick the laws
of nature or of morals more particularly refer, must signify the state
ci men when they assoctate tagether previous to, or independent of,
the institutions of regular government, The ideal equality of men in
such a state no more precludes the idea of a law, than the supposed
equality of subjects in a republic, The superior, who would prescribe
snd enforce the Jaw in a state of nature, would be the collective force
of the wise and good, as the superior in a perfect republic is a majo-
vity of the people, or the power to which the majority delegate their
authority.
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principat subject of this section, municipal or civil law ; that
is, the rule by which particular districts, communities, or na-
{ions are governed ; beinz thus defined by Justinian,® ¢ jus
¢ eivrle est quod quisque stb? populus constituit.” 1 call it mu-
nicipal Jaw, in compliance with commeon speech ; for, though
sirictly that expression denotes the particular customs of one
single mamiciptum or free town, yet it may with sufficient pro-
priety be applied to any one state or nation, which is govern-
ed by the same laws and customs.

Municipal law, thus understood, is properly defined to be
« a rule of civil conduct prescribed by the supreme power in

““ a state, commanding what is right and prohibiting what is

. < wrong (5).” Let us endeavour to explain its several pro-

perties, as they arisc out of this definition.

- d Inst. 1. 2. 1.

ur S

(5) Though thelearned Judge treats this asa favourite definition, yet
when it is examined, it will not perhaps appear so satisfactory, as the
definition of civil or municipal law, or the law of the land, cited above
from Justinian’s Institutes; viz. Quod guisque fiofiulusipse sibi jus

| constituit, idificius firofirivin <ivitatis egt, vocaturque jus civile, quasi

. jus firofirium ifisius civitatis,

.r
|

A municipal law is completely expressed by the first branch of tlie
definition, ** A rule of civil conduct presribed by the supreme powes

'~ “in astate””  And the latter branch, * commanding what is right
- ““ and prohubiting what is wrong,” must either be superfluous, or con-

vey a defective idea of a municipal law ; for if right and wrong are

- reterred to the municipal law itself, then, whatever it commands is

right, and what it prohibits is wrong, and this clause would be insig-
nificent tautology. But if rizht and wrong are to be referred to the
jaw of nature, then the definition will become deficient or erronecus ;
for though the mutucipal law may seldom or never command what is
wroig, yet in ten thousand instances it forbids what is right. It for-
bide an unqualified person to kill a hare or a partridge; it.forbids a
man to exercise a trade without having served seven years as an ap-
prentice ; it forbids a man to keep a horse or a servant without pay-
ing the tax. INow all these acts were perfectly right before the pro-

- hiniton of the municipal law. Though the latter part of Cicero’s

definition of 2 law of nature is something similar, yet, when it is con-
sidered, it will be tound fo be free from the objections here suggested,



-1 OF THE NATURED OF INTROD,

And, first, it is 2 7ule: not a transient suddon order from g
superior to or concerning a particular person ; but something
permanent, uniform, and universal. Therefore a particuls
aci of the jegislature to copfiscate the goods of Titius, or to
attaint him of high treason, does not enter into the idea of;
municipal law : for the operation of this act is spent vpon Ti.
tius only, and has no relation to the community in general ; i
is rather a sentence than a law. But an act to declare that
the crime of which Titius is accused shall be deemed high
treason ; this has permanency, uniformity, and universality,
and therefore is properly a rule. 1t is also. called a rule, to
distinguish it from advice or counsel, which we are at liberty
to follow or not, as we see proper, and to judge upon the rea |
sonableness or unreasonableness of the thing advised : where- |
as our obedience to the law depends not upon our approbation, |
but upon the maker’s well. ‘Counsel is only matter of persua.
sion, law iz matter of injunction ; counsel acts only upon the

willing, law upon the unwilling also. ;
§
!
|
|
)
:
’i’

451 It is also called a rule to dlstmgulah it from a conts
pact or sereement ; for a compact is a promise proceed:
Ing [ om us, ldW 1s a command directed ¢o us. The language

L ] ——

icx est eumma ralio insita & naturd Jua jubet ca, g ﬁcferrdcz sunt
Jrolibeegue comtraria, Cic de Leg. lib. i, c. 6.

T he description of law given by Demosthones i sorhaps the most
p::rfcct aud uﬁtlhf'i{;tﬁl’y that can be conceived: 03 J‘a v6pe08 0 iy
el TU RetALy 1l O ywﬁoﬁigw Bovnoyresy mud quTe Enreci. K §A UGy ngw;
2086y wuTe wpicay e dTeduyda, wdesy idey xal § potoy. ksl 8T Ty r*,m;,
o TRYTRS FReTLLL reiderJardid woane, nui gmawﬁ-' 0 T2 AL $57 VomeS iugu
113 ft’hi 25 fpcy 3;&!.’5 Siypttd uhgaﬁa’m: gpgavmmv, wmrugﬁ-qmm 8s ooy supole |
ey, 2ol Sxneitoyd paglngenray, mrswe Fo cvrSyrs xotyn xad av waah weronRt it :
woig ey wnaian,  * The design and object of laws 15 to ascertain what is !
“ just. bonourable,and expedient; and when that isdiscovered,itis pro-

“ claimed:as a general ordinance, equal and impartial to all. "This s §
‘ the origin of law, which, for various I'easons, all are under an obligs- %
‘ tion to obey, but eSpecmLy because all law is the mvention and giit of |
* Ifoaven, the resolution of wise men, the corvection of every ofience,
¢ and the gt-neml compact of the state; to live in conformity with

which-1s the duty of every individual in society” Orar. Y. conr.

‘? ...:.I' 'l ._i
“_.-:_:f ;r*:i;- Oﬁ‘g 35'
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o ofa compact 18, ** £ will, or will not, do this;” that of alaw
6 is, ¢¢ thou shalt, or shalt not, do it.”> Itis true there is an
ehlagﬂtmﬂ which a compact carries with it; equal in point of
censcience to that of a law; but then the original of the obli-
. gation is different. In compacts, we ourselves determine and
3 pramlse what shall be done, before we are obliged to do 1it;
# in laws, we are obliged to act without ourselves determmmg
or promising any i:hlng at all. Upon these accounts law is de-
fiaed to be ¢ ¢ rule.”’

Municipal law is algo ¢ arule of eivel conduct.”” This dis-
. finguishes muuicipal law from the natural, or revealed; the
{ former of whick is the rule of smoral conduct, und the latter
3 not only the rule of moral conduct, but also the rule of faith.
2 These regard man as a creature, and point out his duty te God,
i to himself, and to his neighbour, considered in the light of an
i individual. But municipal or civil law regards him also as a
¥ citizen, and bound to other duties towards his neighbour, than
¥ those of mere nature and religion : duties, which he has en-
i gaged in by enjoying the benefits of the common union ; and
? which amount o no more, than that he do contribute, on his
3
|
E
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part, to the subsistence and peace of the society.

It is likewise ¢ a rule prescribed.” Because a bare reso-
lution, confined in the breast of the legislator, without mani-
testing itself by some external sign, can never be properly a
jaw. It is requisite that this resolution be notified to the
people whe are to ebey it. DBut the manner in which this no-

| tification-is {o be made, is matter of very great indifference.
- It may be notified by universal tradition and long practice,
~ which supposes a previous publication, and is the cace of the
- common law of England, It may be notified, vivo voce, by of-
ficers appointed for that purpose, as is done with regard to
proclamations, and such acts of parliament as are ap- -~
pointed to be publicly read in churches and sother as- [46]
- semblies. It may lastly be notified by writing, print-
ing, or the like ; which is the general course taken with all
our acts of parliament. Yet, whatever way is made use of,
it is incambent on the promulgators to do it in the most pub-

lic and perspicuous manner ; not bke Cabguela, who (accord-
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ing 1o 116 Cadsius ) wrote his laws in a very smali character,
andl pung them up on high piliars, the more effectually to in.
snare the people. There is still 2 more unrcasonable me.

thod than this, which is cailed makmg of laws ex post fucto;

when after an action (indifferent in itself) is committed, the
togislator then for the first time declares 1t to have been;
crime, and inflicts 2 punishment upon the person who ha
commitied it. Here it is impossible thai the party could
foresee that an action, innecent when it was done, should be
afterwards converted to guilt by a subsequent law ; he ha
therefore no cause to abstain from it ; and all panishment fo;
not abstaining must of congequence be cruel and unjust. ¢ Al
laws should be therefore made to commence 2n futuro, and be
notified before their commencement ; which is implied in the

term ‘¢ prescribed.”” Rut when this rule is in the usval map.
ner notified, or prescribed, it is then the subject’s business

to be thoroughly acquainted therewith ; for il ignorance,
of what he might know, were admitted as a legitimate ex-
cuse, the laws would be of no effect, but might atways be
eluded with impunity.

Bat farther : municipal law s ““ a rule of civi] conduct pre-
¢ zeribed z;zbe qupreme power & state.””  For Jegislature,
as was hefore observed, 13 the greatest act of superiority that

can e excrcised by onc being over another. Wherefore it

w reguisite to the very cessence of a law, that it be made by
J

converiible terms ; one cannot substet without the cther.,

e Such laws omong the Romanswere  ““duodecim tabulae, leges privatis ho-
denominated privilegia, (6) or private *“minibus firegard; id enim est privile.
Zaws, of which Cicero {(de leg. 3. 1% and  * givm. Nemo unquam tulit, nikil est

in his ocration pro domo, 17.) thus ¢ crudelius, nihil pernicifiug, nihil quod
speaks: ¢ Vetant leges sacratae, vetant  * minus haec civitas ferre possit.”

(6) An ex fi0si facteo law may be either of a public or of a private
natore: and when we speak generally of an ex fiost facio law, we
perhaps always mean a law which comprehends the whole commu-
nity. "The Roman Ahirivilegia seem to correspond to our bills of attain-
der, and bills of pains and penalties, which, though in their nature
they ave ex fiost jacto laws, yet are seldom catled so.

ha supreme power. Sovereigoty and legislature are indeed

i
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~ This will naturally lead us into a shert inquiry con-
cerning the nature of gocisty, and civil government ; 471
and the nataral, inherent right that belongs to the so-

- vereignty of o state, wherever that sovereignty be lodged, of
'~ making and enforcing laws,

‘The only true and natural foundations of society are the

~ wonts and the fears of individuals. Not that we cae believe,
. with. some hthearetical wniiers, that there ever was a time
~ when there was no such thing as society, either natural or ci-

vil ; and that, from the impulse of reason, and through a sense
of their wants and weaknesses, individuals met together in a
large plain, entered into an original contract, and chose the
tallest man present to be their governor. This notion of an
actually existing unconnected state of nature, is too wild to be
soriously admitted : and besides it is plainly contradictory to
the revealed accounts of the primitive origin of mankind, and
their prezervation two - thousand vyears afterwards; both
which were effected by the means of single families. These
formed the first natural society among themselves ; which,

every day extending its limits, laid the first though lmperfect
rudiments of civil or political seciety : and when it grew too
large to subsist with convenience in that pastoral state, where-
in the patriarchs appear to have hived, it necessarily subdi-
vided itself by various migrations into more. Afterwards, as
agriculture increased, which employs and can maintain a much
greater number of hands, migrations became less frequent :
and various tribes, which had formerly separated, reunited
again ; sometimes by compulsion and conquest, sometimes by
accident, and sometimes perhaps by compact. But though
gociety had notits formal beginning from any convention of in-
dividuals, actuated by their wants and their fears ; yet it is the
sense of their weakness and imperfection that keeps mankind
together ; that demonstrates the necessity of this union : and
that therefore is the solid and natural foundation, as well as the
cement of civil society. And this is what we mean by the
original contract of society ; which, though perhaps in no in-
stance it has ever been formally expressed at the farst insti-
fution of a state, yet in nature and reason must always be

Vor.'1. 5 |
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{481 understood and mmplied, in the very act of associal.

ing together : namely, that the whele should protect
all it2 party, and that every part should pay obedience to the
will of the whole, or, in other words, that the community
should guard the rights of each -individua! member, and that
(in return for this protection) each individual should submit
to the laws of the community ; without which submaission of
all it was 1mpossible that protection could be certamly extends
ed to any. / ,

For when civil secnety’ 19 once ferme government at the
same {ime results of course, as necessary to preserve and to
keep that society in order. = Unless some superior be consti-
tuied, whose commands and decisions all the members are
bound tc obey, they would still remain as in a state of pature,
without any judge upon earth to define their several rights,
and redress their several wrongs., But, as all the members
which compose this society were naturally equal, it may be
asked, in whose hards are the reins of government to be in-
trusted ? To this the general answer is easy ; but the appli-
catien'of it to particular cases has occasioned one half of those
mischiefs, which are apt to proceed from misguided political
zeal. In geperal, all mankind will agree that government
‘should be reposed in such persens, in whom those qualities
arc most likely te be found, the perfection of which is among
the atiributes of him who is emphatically styled the supreme
hemﬂ, ; the three grand requisites, I mean of wisdom, of good-
ness, and of power : wisdom, to discern the real interest of
the community ; goodness, to endeavour always te pursue
that real inierest ; -and strength, or power, {o carry this know-
ledge and intention inte action. These are the natural foun-
datipns of soveresignty, and these are the requisites that ought
to'be found in every well constituted frame of government.

ilow the several forms of government we now see in the
worid at firsi actually began, is matter of great uncertainty,
and has orcasioned infinite disputes. - it 18 not my business or

intention to enter into ony of them. However they
[49] began, or by what right soever they subsist, there is
| - and must be in all ofithem a supreme, irresistible, ab-
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solute, uncentrolled authority, in which the jura summi impe-
i, or the rights of sovereignty, restde. And this authority
is placed in those hands, wherein (according to the opinion of
thie founders of such respective states, either expressly gaven,
or collected from their {acit apprebaiion) the qualities requisite

{or. supremacy, wisdom, goodness, and power, are the most
hkely to be found. :

» The political writers of antiquity will not allow more than
three regular forms of government ; the first, when the sove-
reign power is lodged in an aggregate assembly consisting of
all the free members of a community, which is called a de-
mocracy ; the second, when 1t 18 lodged in a council, compos-
ed of select members, and then it is styled an aristocracy ;
the last, when it is intrusted in the hands of a single person,
and then it takes the name of a monarchy., All other species
of government, they say, are either corruptions of, orreduci-
ble to, these three.

By the govereign power, as was before -observed, is meant
the making of laws ; for wherever that power resides, all
others must conform te, and be directed by it, whatever ap-
- pearance the outward form and administration of the govern.
ment may put on. Foritisat any time in the option of ithe
legislature to alter that form and administration by a new edict .
or rule, and to put the execution of the laws into whatever
hands it pleases ; by constituting one, or a few, or many exe-
cutive magstrates : and all the other powers of the state
must obey the legislative power in the dlscharge of their seve-
ral {unctions, or else the constitution is at an end.

In a democracy, where the right of making laws resides in
- the people at large, public virtue, or goodness of intention is
more likely to be found, than either of the other gualities of
. government. Popular assemblies are frequently foolish in
their contrivance, and weak inv their execution ; but geneérally
‘mean {0 do the thing that is right and just, aud have
always a degree of patriotism ov public spirit. Inaris- | 30]
tocracies there 1s more wisdom to be found, than in
- the other irames of government ; being compoesed, or intend-
ed to be composed, of the most experienced citizens* but
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