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OF THE CLERGY.

{ - | | .
':Q:'nm peopls, whether alicns, denizens, or natuxal-horn sub.
jé&ta, arce divicibie mtc. two kinda ; the clergy and laity @ the
cldvzy comprehendiog all pevsons i holy orders, and 1 e
clesinstical officer, will ba the subject of the following chapter.
This venerable body ef men, being separate and aet apart
from the rest of the people, in order to attend the more
~ closely to the services of Almighty God, have thereupon lorge
privileges allowed them by our municipal laws : and had for-
_merly much greater, which were abridged at the time of the
reformation on account of the ill use which the popish clergy
had engieamured to make of them. For the laws having ex.
empted them from salmost, every personal duty, they al:
tempted a fotel exewplion from every secular tie, Butitis
observed by sir Edward Coke ¢, tha’, as the overflowing of
waters doth many times make the river to.lese its proper
. channel, so in times past ectlesiastical persons, seeking to ex-
‘tend their liberties beyond their.true bounds, either lost or
enjoyed.not these which of right: belonged to them, The
- persenal exemptions doindeed for the most part continue. A
clergyman cdnnet be compelled {o serve on 2 jury, nor to yp-

| pear at a couri-leef or wiew of frank-pledge ; which
{3771 almost every other person is qbliged to do®: butif a
layman 19-sumimoned on a-jury, and before the:trisl

~ {akez orders, he shall notwithstandine annear and he'sworn®,
Neither can he be chosen to any temporal office ; as bailif]

#2Inst. 4, BF.N.B.160, 2Inet. 4. - ‘¢4 Leon 190.
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reeva, Cl'!nfﬁtﬂbl('?, or the hike :;in rcgard of his oW Goﬂ‘f’z};‘nl

ditendance on the sacred function 4. During his attendance on
divine service, he s privileged from arrests in civil suita ¢ (1).
In cases also of felony, n clerk in orders shall have the benefit
of his clergv: without being brandad in tha hand . and s

» Ul B e i pqaqn’,

likewise have it more than ohce (2) : in both which particu-
lors he 1s distinguished from a layman/. . But as they have
their privileges, so also they have their disabilities, on account
of their spiritval avocations.  Clergymen, we have scen8, are
incapable of sitting in the house of commons (3); and by
shatute 21 Hen. VIIL. c. 13. are not (in general) allowed to
teke any lands or tenemenis to furm, upon pain of 10l per
morith, and totul avoidance of the lease (4); nor upon like
pain to keep any tanhouse or brewhouse (6); nor shall en-
'gqg"?'1in any manner of trade, nor sell any merchandize, under

"4 Finch. 1., 88. S 2 Inst. 637, Stat: 4 Her. VII. c. 18,

4 8ot 8O Edw. Il ¢. 5. 1 Rie. W, and 1 Eidw. VL ¢ 12.
,t.js o | g page k75,

T =
"f:‘.‘!]‘ 1
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(1) That 12; for a reasonable time, cundo, redeundo, et morando, to
pesform divine service. 12 Co. 100. | |

{2 This is e peculiar privilege of the clergy, that sentence of
death 2an never be passed upon them for any number of manslaugh-
i, bigamies, simple larcenies, or other clergyable offencds ; but'a”
{dgman, cven a peer, may be custed of ¢lergy, and will be subject to
the” Judgment 6f death upon a second conviction of & clergyable of-
feice s for if a layman has once been convicted of manslaughter,
,Upon production of the coaviction, he may afterwards suffer death for
bigamy, or any other felony, within clergy, or which would not be a
Capital crimie to anothar person not so circumstanced. Rut for the
it of the clergy, there are few or no instances in which they
hﬁg’g had oceasion to'claim the benefit of this privilege. See 4 vol
&y, P '

- A8).See p. 175. 0, 37. ante. '

-{4) But if they have not sufficient glebe, they may take o farm for
the’ necessary exnenses and consumption of their houscholds, 21
en, VII1.2.18. ». B, |
.- (8} The singular prehibition to keep u tanhouse probably originat.
“j-ﬁﬂn?pran%me peculiar to the time, S
er ™ 4’
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, forféamre of the treble value (6). Which prohibition iz con.

souant {0 the canon law.
In the frame and constitution of ecclesiastical polity there

are divers ranks and degrees @ which [ shall cousider in their
raspective  order, mevely a:z they are taken notice of by the
scenlnr lawas of kingland; withou! intermeddling with the
canons and constitutions, by which the clergy have bound
themselves. And under each division [ shall consider, |,
The method of their appointment ; 2. Their rights and du.
ties; and 3. The wmanner wherein their character or office
may ¢eard,

- k. AR archﬁbmhop cr bxslmp 19 elected by the chapter of
hls cathedral church, by virtue of a license from the crown
Election was; 1n very early times, the usual mode of elevation
to the episcopal chair throughout all christendom ; and thyg
wag pramiafuously performed by the laity as weli ag the cle?
< gyt till at length beceming tumultuous, the empe-
[378] rors and other sovereigns of the respective kingdoms of

Europe took the appointment in some degree into their
own hands ; by reserving to themselves the right of confirpusg
these electwua, and of granting investiture of the temgomltwm
which now began almost universally to be annexed to this spiti-

‘tual dignity ; without which confirmation ‘and investiture, the
_elected bishop could neither be consecratad nor receive any se-

cular profits. - This right was acknowledged in_ the emperor
Charlemagne, A. D, 773, by Pope Hadrion 1, and the council of
Lateran®, and universally exercised by other christian princes:

“but the policy of the court of Rome at the same time began by

degrees to exclude the laity irom any share in these elections,
and to confine them wholly to the clergy, which at length tas

~ completely effected ;ethe mere form of eleciion appearing to

AL

%e people to be a thing of little consequence, while the crown
*waa 3 passessmn of an absolute: negatwe, which was almost

A Per clerum et popuimn. Palm. 25 :Decrf_:t. 1, dist. 63, ¢, 2.
QMLRep-awoMPam.ADl{}QS . |

_.‘.

(6) Thmagh a clergyman is suhjm to this penalty for tradmg, yet
lﬂs contracts are valid, and he is’ linble ¢o he made a bankrupt,
Codce, Bankr 3%
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equivalent to a direct right of nomination. 1ence the sight
of appointing to bishopricke 18 snid to have been in the crown
of England £ (as well as other kingdoms in Europe) evenir the
Siavom times 3 because the rights of confirmation and investi-
tare were in eflect (though not in fhrm) n visht of comulats
Gonation & But when, by length of time, the custom of mak-
ing elections by the clergy only was fully established, the
popes began to except to the usual method of granting these
{nvestitures, which wae per annnlum et baculwin, by the
prince’s delivering to the prelate a ring, and pastoral stutf or
crogier :  pretending, that this was an encroachment on the
church’s authority, and an attempt by these symbols to con-
fer a spiritual jurisdiction : and pope Gregory VII, towards
the' close of the eleventh century, published a balle of excom-
‘mmcatmn agaipst all princes who should dare to confer in-
‘restimres, and all prelates who should venture ¢o receive
them =™, ~ This was a bold step towards effecting the plan
{hew adopted by the Romau see, of rendering the cler-

gy entirely independent of the civil authority : and [379]
long and eager were the contests occasioned by this

papal cleim. But at length, when the emperor Henry V.
agreed to remove all suspwmn of encroachment on the spiri-
t4al_character, by conferring investitures for the future per
tteptrum and not per annulum et beculum ; and when the
Xings of England and France consented also to alter the form
1 their Ringdoms, and receive only homage frem the bishops
4or their temporallies, instead of investing them by the ring
‘6nd crosiex ;- the court of Rome found it prudent to suspend
_ffor a while 1ts other pretensions 7, .
“"This eoncestion was obtained from king Henry the first in
'Eng’land by means of that obstinate and arrogant prelate, arch-
*hsﬂhop Anselmﬂ but king Joho (dhﬁut a century aftersrards)

k?alm 28. | ium & rege postulebant, Selden. Jan.
T Nulla’ eléetio” praelatorum (sunt  Ang. 1. T. scc. 39.
Yverba Inguiphi) erat'mere libera ¢f - m Decret. 2. caus. 16. qu. 7. . lf..'
#.canomica ; ‘ued omnes dignilates tem  and 18.
#epistoppriim, quam abbatum, peran- % Mod, Un. Hist. xxv. 863 sxix.
¥ pnluth et Imu:ulnm regis curiapro sna 115, i .
mmﬂi&mtl&ﬂmfﬁmbnt“ Penescle- o M. Parls A D, 1107
M&t et l.mar"i:w fuit electio, sed clec-
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in ordoer to obtain the prolection of the pope aganst hie dis.
contended barons, was also prevaled upon to give up by 4
charter, to all the monasteries and cathedrals 1n the kingdom,
the free right of clecting their prelates, whether abbots or
bishops ; reserving ouly.to the erown the custody of the tem.
poralties during the vacancy ; the lorm of granting a license
to elect, (which is the original of our conge d’. eslisc) on refu-
gal whercof the electors might procced without it 5 and the
right of apprebation afterwards, which was not to be denied
without a reasenable and lawful causer. This grant was ex-
pressly recognized and confirmed in king Jobn’s magna cartay,
and way again established by stalute 25 Edw. 111, st. 6. § 3,
But by statute 25 Heny VIII. ¢. 20. the ancient right of no-
mination was, in effect, restored to the crown (7): it being
enacted that, at cvery fature aveidance of a bishoprick, the
king may send the dean and chapter his asual hicense to pro-
"ceed to election; which i3 always to be uccompanied with
" letter missive from" the king, containing the name of
[380] _the person whom he would bave them elect : and, if
the dean and chapter delay their election above twelye
days, the nomination shall devolve to the king, who mayby
letters patent appoint such person as he pleases. This elec.
tion or nomination, if it be of a bishop, must be signified by the
king’s letters patent to the arch-bishop of the province ; ifit
be of an arch-bishop,to the other arch- blahop and two bishops,
or to four bishops ;. requiring them to confirm, invest, and con-
. secrate the person sc elected : whlch they are bound to perform

- ¢ M. Paris. A. D 1214. 1 R}'m qCap 1. edit. Ozon, 1759
Fﬂﬂdi 193 ' ‘ | k

L

- (7) This statute was after\s ards repealed by 1 Edw, V1. ¢, 2. whidh
~ enacted that ail bishopricks should be donative asformerly.- Jt states
in the preamble that these clections’are in véry deed no elections;
but oaly by a writ of conge d’ elire huve colours, shadows, or pre-
tences of electmn, 1 Burn, Ee. £.183; Thisis certainly good sense.
For the permission to elect where there is no power to reject can
" hardly be reconciled with the freedom of election. -But this statute
- wasafterwards repezled by 1 Ma. st. 2, c. 20, and other statutes, 12
Co; 7. But the bishoprivks of the new foundation were always dona-
. tives” Haerg, Co. Lirt, 134, . As also are all the Irish bnshopmck‘; by
. the 2 Eliz.c, 4. Irish &amm .
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immediately, without any application to the see of Rome. Afler
which the bishop elect shall suc to the king for his temporal-
ties, ehall malke onth to the king and none other, and shull toke
estitution of his gecular possessions out of the king's hands
only (8). Andif such dean and chapter do not clect in the
manner by this act appointed, or if such arch-bishop or bishop
dv refuse to confirm, invest, and consecrate such bishop elect,
ﬂaey shall incur all the penaltics of a pracmunire (9).

An arch-bishiop 18 the chief of the clergy in a whole pro-
viace ; and has the inspection of the bishops of that provinee,
«aumll as Of the inferior clergy, and may deprive them on
mtomous cause v (10). The arch-bislwp hay also his own

¥ Lord Ra;m Aal

i

1
L
I_ITH 3

+(8) It is a prevailing vuigar error, that every bishop, before he ac-
m;m the bishoprick which js offered him affects a maiden coyncss
anxl answers nolo efiiscofiari. The origin of these words and this no-
Fon I have pot been able to discover ; the bishops cetftainly give no
tach tefusal at present, and I am inclined to thmk they never did at
an;. time i this country.

'{9% It is directed in the form of consecrating bishops, confirmed
tyvmmw statutes since the reformation, that a bishep when conise-
crated must be full thirty years of age. There scems to have been
no restriction cf this kind-in ancient times; for bishop Godwin in-
forma ug, that George Mevile, the brother of the carl.of Warwick
{lie kmg-makel* was chancellor of Oxford, ef in cpitscofium Exonien-
*éin condecratus est anno 1453, nendum annus natus viginti. Anno
Welrerde 1460 (4d guod jure mirerey summus Jnglie factus est cancel-
ferius. A few years afterwards he was translated to the arch-bish-
oprick of York, Hoe sedente efriscopins Sancii Andrea in Scotid ar-
chiepdscopus frer Siztum gquartum creatus cst, jussis idli ducdecim
#hiscopds illisis gentle subesee, qui hactenus archicpiiscopt Eborarensts
Affraganei censebantur, Reclamante quzdr:m Eboracensi, sed fius-
&n ) apserente fontifice, minimé convenire,ut ille Scotie sit metrofo-
ditmmsee, guifirafiter crebrg inter Scotos ac Anglos bella Scotis flerum-
m keatis 511, capiitalte. Godw, Comm, de Praesul. 693, *-

< €10) In'the 14 'W. XL the bishop of St. David’s was deprived for
'MW, and ather offences, in. 2 court held at Lambeth belore the
axtli-bishion, who called to his assistance six otherbishops. The bi-
shop of St. David’s appealed to-the delegates, whe affirmed the sen-
wmevf the arch-bishop ; avdziterseveral fruitless applications tothe

. 41%
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diocese, wherein he oxercises episcopal jurisdiction ; as ju
his province he exercises archiepiscopal.  As arch-bishop,
he, upon raceipt of the king'’s writ, ¢alls the bishops and cler.
gy of his province o meot in convecation: but without the
king's writ - he cannot asgemble thenis, To him all appeals
w1t ande JXOIN IDICTIOT JUTISGICLIONS WALNID IS Province ; ang,
a8 an appeal lies from the bishops in person (o him in person, s
it also ling from the consistory courts of each diocese to his ar
chiepiscopal court: During thé vacancy of any see in his
province, he s guardian of the spiritualties thereof, asthe
kiong is of the temporalties ; and he éxecutes all ecclesiasticsl
jurisdiction therein, If an archiepiscopal see be vacant, the
dean. and- chapter are thé spiritual gnardians, ever since the
office of prior of Canterbury wus abolished ut .the reforma.
tiont, - The arch-bishop is entitled to present by lapse to all
. theecclesiastical fivings in the disposal.of his diccesan
[381] bishops, if not fiiled within six months. And the arch.
~ 'biskop has a customary vreregative, when a bishop is
consecrated by him, to narae a.clerk or chaplain of hig owa o
be. provided for by such suffragan bishop ; in lieu of whichi
is now usual for the bishop to make over by deed to the asch-
hishop, his executors and assigns, the next presentation of
auch diguity or benefice in the bishop’s disposal within that
see, o8 the arch-bichop hirself shall choose ; which is there-
fore called his option #: which optiens are only binding on the
bishop hiwself who grants them, and not on his successors
(11).. . The prerogative itself seems to be derived from the

s41nat. 322,323, . {2Roll Abr 22 wCowel's interp. tit option.

i, e, . “eiiplelpuiiviiiniy

court of king’s berich and: the house of lords, he was at Iast obliged
tc submit to the judgment. ZLord Raym. 541, 1 Burn. Ec. L. 212
(11) The conséquence is, that the arch-bishop hever can have mare

- than one option at ance from the same diocese. These options become
ibe private patronage of the arch-bishop, and upon his death are
transmitted to his persinal representatives ; or the arch-bishop may

“direct by his will, whom, upon a vacancy, his executor ehall present;
wiich Qirection, according to a decisien in' the house of jords, his ex-

aoutor is compellable to ohserve, - 1 Buri Ke. L, 226. If a bishop

diss Guring -the vadancy of any benefice within his patronage, the

L
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Jegatine power formerly annexced by the popes to thie metropo-
litan of Cantecburyt.  And we may add, that the papal claim
teelf (like most others of that ¢ncroaching seel was probably
set-up in imitation of the imperial prerogative called primae
or pramoriae precesy whereby the emperor exercises, and
hethy Jmmwemorially exercised®, @ right of p haming to the first
prebend that becomes vacant aﬂer his accesgion in every
church of the empirey. A right, that was alse exercised by
the 2rown of England in the reign of Edward I¥; and which
grobably gave rige to the royal corodies which were mention-
ol in & former chaptera. Itis likewise the privilege, by
editom, of the arch-bishop of Canterbury, to crown the kings
asd-queens of this kingdom (12). And he hath also by the
satute 26 Hen. VIIL c. 21. the power of granting dispensa-
fions In' any cose, not contrary to the holy scriptures and the
Itw of God, where the pope used formerly to grant them :
which is the foundation of his granting special licenses, to
marry at any place or time, to hold two hvings, and the hike
(lﬂ) nnd on this also is founded the right he exercises of

/

ﬂﬁhcrlack of oPtmns 1. gionem guam, quam ad preces regis
.tGoidast, constit. Iniper. tom. 3. p. preedicto Roberto concessit, de cuctero

4&9, solvat; et de proxima eccicsia vaca-
'y Dufrexne. V. 806. Mod Univ. tura de collatione praedicti episcop,

Hlet XZi%. 5. . quari ipse Robertas acceptaverit, respis
,- # Rex, ete. salutemn,” Scribatis epis- ciat.  Brev. If Edw. L. 3 Pryn. 1264,

mpéﬁarl quodwRGbcrtﬂ delcard pen- 4 Ch. 8. poge 284,

L e g g Y

fpmmtaimn devalves to the crown ; o likewise if a bishop dics after
an option becomes vacant, and before the arch-bishep or his repre-
sentative hus presented, and the clerk is instituted. the crown firo
Hae vice: will be entitled to present to that dignity or benefice,
* Amb, 101, - For the grant of the option by the bishop te the arch-
“ishup has no efficacy beyond the life of the bishop.

~{d8) 1t is said that the avch-Dishop of York has the priviicge to
gwn the queen-consors, and to be her perpetual chaplain, 1 Burn,
s L, HB
{13§ When the dammlon of the pope was overturied in this coup-
;,Ir,y,thm pt‘emgatwe of alﬂpﬂlmng with the Canony Of (e CIch was
: mﬁfﬂrmd hy that statutc to the arch- bxshop of Canterbury in all .

.

4 H .
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conferring degrees (14}, in prejudice of the two univers.
tiﬂﬂ;b. *
(382] The power and anthority of a bishep, bestdes the
~administratton of certain holy ordinances peculiar to
that sacred order, consist principally in 1uspecting the maq.
JICIT VL e PECPLE WK Ciergy, ARG PUDISRIng them in ordert
reformation, by ecclesinstical censures. - "To this purpose he
hos several courts under Lim, and may visit sl pleasure every
part of his diocese. His chancellor 13 appointed to bold hig
courts for hirn, abd to assist him in matters of ecclesiastical
aw ; who, as well a8 all other ecclesiastical officers, if lay or
sarried, must be a doctor of the civil Jaw, o creafed in some
wnivereityr. It is also the businees of a bishop to institute,
and to direct induction, to all ecclesiastical livings in his dio-
SE3e.

Arch-bmhoprlcka and bmhoprwks may - become void by
death, deprivation for any very gross tnd notorzous crime, and
alsb by resignation. Al resignations must be made to some
superior &, - Therefore -u bishop must resign to his metropo.
litan 5 but the amhwbushap can resngn to none but the king
himself (15)

b -See the bishop ﬁf Chester’s case. ¢ Stat. 37 ch. VI ¢. 17.
Oxon 172, d Gibs, cod. 622.

vases. in  which dispensations were accustomed to be obtained at
" Rome ; but in cases uynaccustomed, the matter shall be referred to
the kiog and council.” ‘The pope oauld have dispensed with cvary
ccclesiastical canon and ordinance. . Butin scme of the cases where
- the arch-bishop alone has authority to dispense, his dispensation with
the canon, as to hold two livings, must be canﬁrmed under the grea
seal,

(14) But althnugh the arch -hxshtrp can confer all the degrees which
are taken in the universities, yet the graduates of the two universi-
ties, by various acts of parliament and other mgul*thmu, are eniitled
to many privileges which are not extesded to what is calied a Loam-
beth degree: a8, for instance, these degrees which are a qualification
for 8 dispensation to hold two livings, are wnﬁned by 21 HE“I VIIL
s s §0 200 W lhie Lwo nintversities, J
{13y The following.are :some of the populat distinctions betweer

~ srir-bishops and bisheps. 'The arch-bishops have the titles and
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~II. A vrax ant chapter sre the council of the bishop, to
asist him with their advice in affairs of rebgion, and also in
the tempored concerns of g sece®,  When the rest of the cler-
gy were seitled in the several parishes of cach diocese, (as hath
formerly/ been mentioned,) these were reserved for the cele-
Orayn UL Givine Bervice in ghe DIShOpP's own cathedral § and
the chie{ of’ them, who presided over the rest, obtained the
pame of decanus or dean, being probably at first appointed to
suporiniend fer canons or prebendaries.
.- Albacient deans rre electied by the chapter, by conge d' ¢s-
lire from the kiung, and letters missive of recommendation ; n
the sane manner as bishops (16) : but in those chapters, that
were founded by Henry VIIL. out of the spoils of the digscly-
ed monasteries (17), the deanery is donative, and the
installation merely by the king’s letlers patent 5. [383]
The chapter, consisting of canons or prebendaries,
are gometimes appointed by the king, sometimes by the bi-
thop, and sometimes elected by cach other. :
“The dear and chapter are, as was before ohserved, the
pomingl electors of a bishop. 'The bishop is their ordinary
(18) and immediate superior; and hng, generally speaking,
{he power of visiting them, and correcling their excesses and

" ¢3Rep.?5. Co.Litt.103. 300.  fpage 133, 114. g Gibs, cod. 173,

_ il S

syle of grace, and most revevend futher in God by divine firovi-
- denre ; the bishops those of loxd, and right reverend father in God by
divtns prermission.  Archbishops are inthrened, inthronizart ; bishops
iutalled, - - - | -

“ {16) See a very lcarned note, containing a full history of the elec-
m presentation, or donation to deaneries, by Mr. Hargrave in Co,

.95 0 | ~

~~{1¥) The new deaneries and chapters to old bishopricks are eight,
vz Cantetbury, Norwich, Winchester, Durham, Ely, Rochester,
Worcester, and Carlisle ; and five new bishopricks with new decane-
-¥ies'and chapters annexed were created, viz. Peteeborough, Chester,
Gloscester, Bristol, and Oxfded.  Harg., Co. Litt, 953, n. 3. |
v (2R) The bishop is generally called the ordinary, but ¢2e ordinary
has 2 more extensive signification, as it includes every ecclesiastical
judge who hus the regular ordinary jurisdiction independent of an-
ather. 1 Burn, Eco L, 22, Co. Litt, 344,

A S N, Sl T it
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enornnties, They had also a check on the hisliop at common
faw ;. for il the statate 32 Hen. Vil ¢, 28. s grant or lease
would not have bound his successors, unless confirmed by the
dean and chapter A.

Deaneries and prebends m'w becowe void, hke a blslwp

‘ - J—-q.ﬂ‘- F . "'
l"lﬁlr' ]1:: Annih, b:’ {!g;‘-"‘ﬁ'g{:““, oy .:_; bt "pgPeARAGRR MU KA DLHIL) Lllc

king or the bishopi. Also I may here mention, once for cll,
that if a dean, prebendary, or other spiritual person be mads
2 bishep, all the preferments of which he was before possess.
ed arc void ; and the king may present te them in right of his
prerogative royal. But they are not veid by the c!ectmn
but only by the consecrationJ.

II. An arch-deacon hath an ccnlesmstxcal jurisdiction, im-
mediately subordinate to the bishop, throughoutthe whole of
ins diocese, or in some particular part of it. He is usuall]
appointed by the bishop lumself and hath a kind of episco-
pal authority, originally derived from the bishop, but now in.
dependent and distinct from his k. He therefore visits the
clergy ; and has his separate court for punishment of offen.
ders by spiritual censures, and for hearing all other causes
of ecclesinstical cognisance. .

IV. TrE rural deans are very ancient officers of the churchf

~ but almoet grown out of use ; though their deaneries
[384] still aubsist as an ecclesiastical division-of the diocese,

- or arch-deaconry. They seem to have been Aeputies
of the bishop, planted ail round his diocese, the better to in-
spect the conduct of the parochml clergy, to inquire inte and
report dn]apxdatmns, and to examine the candidate for confirm:
ation ; and armed, in minuier matters, mt.h an Inferior degree
of Jlldlclal and coercive authority m,

V. TBE next, and indeed the most numerous, order of men,
i the system of eccleslastlcal pelity, are the parsons and vi-
cars of .churches :. in treating of whom I shall first mark oul
the distinction between them ; shall next obqprve the method
by which-one moy become a parson. or vicar ; shall then

"k Co. Litt. 103, . " 4 Mod.200. Salk. 137.

ﬁPiowﬂ. 398, R v k1 Burn. eccl. lnw. 65, 69.

7 Bio Abr. . pmmfmm 3, Si ¢ Kennet. per. antig. 633.
Lro. Efiz, 542. 790, 2 Roll, Abr. 352, - m Gibe, cod. §72, 1550
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brleﬂy touch upon their rights and duties ; and shall, lastly,
shew how one miy cease to be either,

A parson, persona ecclesiae, is ouc that hath full possession
of all the rights of a parochial church, He is called parson,
pitiond, because by his person tive church, which 1s an invisi-
e nuuy, i represented ; and e s himeelt » hody corpo-
rile, in order to protect and defend the rights of the church
(;whlch he personates) by a perpetual succession®, He is
wietimes called the rector or governor, of the church ; but
the wppellation of parson (however it may be depreciated
bv fumiliar, clownish, and indiscriminote use) is the most le-
gu{, most Leaeficial, and most honourable title that n parish
priest can enjoy ; because such a one, (sir Edward Coke ob-
ierves ,) and he only, is said vicem seu personain ccclesiae ge-
wie. A parson has, during his life, the frechold in himself
of the pursonage house, the glebe, the tithes, and othar dues,
Bat'these are sometimes appropriated ; that is to say, the be-
nefice is perpetunlly annexed to some spiritual corporation,
cither sole or uggregate, being the patron of the living;
which the law esteems equally capable of providing for the
sefvice of the church, as any single private clergyman. This
coptrivance seems to have sprung from the policy of the mo-
setic. ordam, who have never been deficient in subtile inven-
twim for the increase of their own power 2nd emoluments.
At the first establishment of parochial clergy, the titlies of the
putith were distributed in a fourfold division ; one for'the use
of the bishop, another for maintaining the fabric of the
church, a third for the poor, and the fourth to provide [385]
far tho incumbent. When the sees of the bishops be-
~same otherwise amply endowed, they were prohibitéd frony
demwdzng their usual share of these tithes and the division
wis into three parts only. And hence it was inferred by the
menagteries, that a small part was sufhicient for the officiating
‘priest; and that the remainder might well be applied to the
eas-of. their own fraternities, (the endowment of which was
donstraéd to be a work of the most exalted piety,) subject to
the burden of" reparing the church and providing for its cBn-

n Co, Lit. I,
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stunt supply. And thercefore they begged and bought, for
masses and obits, and sometimes gven for money, all the .
vowsons within their reach, and then appropriated the bene.
Gices to the use of their own corporation. But, in order (o

complete such appropriation eflectually, the king’s Licaase,
nnul nnnnnut nf thn bmln‘m muat . firct ho abiained . 'ln.ﬂhud.

ey

both the king and the bnslmp may some time or ether have m
interest, by iapse, in.the presantation to the benefice ; which
carenever happen if it be appropriated to the use of a corpo.
ration, which never dies : and also becruse the Jaw reposess
confidence in them, that they will not congent to-any thing
that shallbe to the prejudice of the. church, “I'he consent of
the patron also is necessarily implied : becnuse (as was before
abserved (the appropriation can be orlgmally made 1o none,
~ but to such spiritual corporation, as is also the patron of the
. church ; the whole heing indeed nothiog else, but an allaw.
ance for the patrons to retain the tithes nand glebe in their own
hands, without presenting any. olerk, they themselves under.
taking to provide for the service of the churche, - When the
gppropriation is thus made, the ‘appropriators and thei® su.
- gessors are perpetml parsons of the church; and m .t sue
nad besued, 1 all matters concernmg the nghts of the church
- by the name of parsons?, ~

Tlns apyropriaticn may be severed, aud the church becoms
a];sappropnate, two ways : s first, if the patron or appropri-
. -.ator presents a clerk, who is instituted and inducted
[386] to the par&’anaga - for the incumbent so instituted and

~ ¢-inducted is to all intents and purposes complete parson;
ind the appropnatwn, bemg cnce gevered, can never be re.
united again, unlesshy a repeutxon of the sume solemnitiess,
ﬁnd when -the clerk so presented (18) is. distinct from the

*+o Plowd, 496-500." . p Ho'b. #3{??; - q(:o. Litt. 45.

(19) The eﬂltal:' cnncems ‘that there 1 zs- 1o, authtmty or. reason to

suppose, that the appmpnator can thus create a sinecurc rector
Bue ¥ the appropriator or impronriatoy’ nhmﬂ#’l either by decion or

mistake, present his ‘clerk to the PRTSONARE, it 7 is held' that the vi-
carage will ever afterwards be dissolved, and the jncumbent will be

4 ’ H- ’
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wicar;-the rectory thus vested in him becomes what is called
wsine-cure (20)  because he hath mo cure of souls, having a
vicar-under him to whom that cure is commitiedr, Also, if
fhe corporation which has the appropriation i dissolved, the
pusonage becomes . disappropriate at common law ; because

Sha. narnabtinte ol anvearn ta cemema cRL 2oL L L L. .
L P -y rl--hl- R T -'r — l—- ﬂﬂﬂﬂﬂ o A a“"l.h’ ™ “.U.H .n‘ llcu‘:uaull ‘U uUI‘GH

-port the appropriation, -

-i:In- thig manner, and subject to these conditions, may oppro-
printions. be ymado at this day (21): and thns were most, if
ot atl, of .thw approprantions at present existing originally .
made ; “being annexed to biskopricks, prebeuds, religious ﬂ
heuess, nny ¢ven to nunneries and certain military orders, all
“of which were spiritual corporations. At the dissolution of
amonasteries by atatutes 27 Hen. VIII, ¢. 28. and 31 Hen.
¥l ¢, 13. the appropriations of the saveral parsonages,
which belonged to those respective religious houses, (amount-

7 Sino-cures might also be created by other means, 2 Bun. occl. law. 347,

ey ooy gl b e L

cotitled to all the tithes and dues cf the church as rectar. Fass. c.
1, 2 R..4b.338. | -

- (20) Wherever a rector and vicsr are presented ang instioted to
Ui’ same benefice, the rectoris excused ail duty, and has what is
properly called a sinecure.  But where there is only ene incumbent
the bevefice is not in Jaw a sinecure, though there should be neithen
“achurchnor any inhabitants within the parish. v
{213 It surely may be questioned whather such & power any long-
| éfr,;pxists;jt-mnmt be supposed that, at this day, the inhabitants of a
‘paniah, who hiad been accustomed to pay their tithes to theip officiat-
&g minister, could be compelled to transfer them to an ecclesiastical
<orporatio, to which they might perhaps be perfect strangers, Ap- -
Propriations are said to have originated fiom an opinion 'inculcated
y'the mibhks, that tithes aiid oblations thongh payable to some
ehurch, yét were an arbitrary dispasition of the donor, who might
give them, ne the reward of religions service done to him, to any pete
fon whatever from whom he received that service, 1 Burn, Ee. L.
5. Aod tilt they had got complete possession of the revenues of
the charch, they spared no pains te recommend themselves-as the
m dmermig Ogl;egts ef the gratitude and benefaction of the narish,
Llere probably have been no new a riations since the dissolu-
ton.of monasteries, - ?ptop : |
CVow L7 42 ‘
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ing to vaere than one third of all the parishes i England )
would have been by the rules of the commmon law disappre.
priated ; had not o clause in those statutes itervened, to give
than Lo the king in as ample a manner as {he abbots, &-¢. for.
merly held the same, of the time of their dissolution.  Thig,
though pevhaos scavcely defensible, was not without example ;
for the same was done in 10rMeEr reiguy, whew the une puio-
vies (that i3, such as were filled by foreigners only) were dis.
solved and given to the crown?®.  And from these two roots
hiavo sprung all th - lay appropriations « & secular parsonages,
which we now rce in the kingdom ; they having been after.

wards gionted out from ime to tirne by the crown¥,
1387]  Those appropriating corporations, or religious hous.

cs, were wont to depute one of their own body to per
form divine service, and administer the sackaments, i those
pariches of which the sociely wae thue the parson.  This of
ficiating minister was in reality no more than a curate, depuly,
or vicegerent of the appropriator, and therefore called wicarius,
or vicar. His stipend was at the discrelion of the appropri-
aior, who was however bound of common right to find some.
body, qui «lz de temporalibus, episcopo de sprritualibus, debet
respondere®,  But this wes done in so scandalous a manner,
and the parishes suffered so inuch by the neglect of the ap.
prooxiators, that the legislature was forced to interpoze : and
accordingly itis enacted by statute 15 Ric. L. ¢, 6. that inall
appropriations of churches,” the diocesan bishop shall ordain
(in propértion to the value of the church) a competent sumio
be disiributed among the poer parishioners annually ; and that
‘the vicarage shall be syfficiently endowed. It seems tue pa
rishes were frequently sufferers, not only by the want .of di
vine service, but also by mthho}dmg those alms, for which,
among other purposes, the payment of tithes was originally im-
posed and therefore in this act a pension is-directed to be

s Seld. review of tith. <. 9 Gpolm.  says, these are now called impropiis

. Apology. 35. ~ tiows, ae being ‘t'mproprsriy in the haady
- 2 Tnst. 584. of la}mml :
sy Fol 89000 A~ OO \ i on ‘:n‘r‘ ’l'lr'ih AP 11 1
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distiibuted among the poor parochiang, as sell as a sufticient
gtipend to the vicar.  Bat he, being hable to be renoved at
the pleasure of the appropriator, was not fikely to st too
rigidly on (he legal sufficiency of the stipend : and therefore
by statute 4 Hen. IV, ¢. 12,1115 ordained, that the viear shall
be & secolar person, not a member of any religlons hoase ;
that he shall be vicer perpetual, not removabie at the caprice
of the monastery ; and that he shall be canenteally mstntuted
aad inducted, and be sufficiently endowed, at the dizcretion
of the ordinary, for these three express purposes, to do divine
service, to inform the people, and {o keep hospitality (22).

The endowments in consequence of these statutes have usu-
a]ly becn hy (] portmn of thf" f-”h’*h(‘ oy ]d!]l.? l)(,lm*ig]l];: {o

e — SRR

aniritnh, Wiroaieiepiugy gy skl el

(&2) From this act we may date the cstablishment of vicarages;
far before this time the vicar in general was nothing more than a
temporary curate, and when the church was appropriaicd to a mo-
nastery, he was generally one of their own body, that is, onc of the
repular clergy 3 for the monks who lived sccundum regulas of iheic
respective houses or socicties, were denominated regular clergy, in
contradistinction to the parochial clergy, who performed their minis-
try in the world in secido, and who from thence were called sccular
dergy. Alithe tithes or dues of the church of common right belong-
edtothe rector or to the appropriator or impropriator, whohave the.
same rights as the rector ; and the vicar is entitled only tothat portion

which is expressed in his endowment, or what his predecessors have
mmemonally enjoyed by prescnptmn, which is cquivalent toa grant.
or endowment. And where there i3 an endowmeat he may in gene-
ral recover all that is contained in it ; and he inay still retain what
ke and his predecuasar“ have enjoyed by prescription though not ex-
preml in it ; for such a prestrlpt:ﬂn amounts to evidence of another
Cansistent cudcwment But 3 have heard lord chanceller Eldon de-
clare, that, if a vicar enjoys property not mentioned in an endowsment,
and has never within time of memory nassessed what is cxpressly
centnined in i, 2 jury might presume that he had the former in liew
“of the latier, These endowments frequently ivest the vicar with
ome part of the great tithes: therefore the words rectorial and vi-
carial tithes have no definite signification, But great and small tithes

T N T a svrnb Ve A L ..

-y $ Liwar 1 * - +
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the Imrsonngc, and a particelar share of the tithes which
tha appropriators found it most troublesome to collect, ang
which are thercfore generally called privy or small iithes;
~ the grealer, or predial, tithes being etill reserved to their mm
uge. But one and the same rule was not ebserved in the
endowment of /)t vicarages. Ience some ave more hiberally,
and some inore scantily, endowed : and hence the tithesof
any things, a8 wood In particilar, are in some parishes rec-
torin}, and in some vicarial {ithes.

The disfinction therefore of a parson and vicar ia thig : the
parson has for the most part the whole right to all the eccle-
siastical dues in his parish ; dbut a vicar hus gencrally an ap
propriotor over hum, entitled (o the best part of the profits,
to whom he is in effect perpetunl curate, with a standing salary
(23). Though in some places the vicarage has been conside-
mhljr ﬂugmcutpd by a large share of the great (ithes ; which
augmentations were greatly assisted by the statute 29 C-..nr. IL.
¢. 8. enacted m favour of poor vicars and curates, which ren-
dered such lemporory mwmentatmus (when made by the ap.
pmpr:ators) perpetual.

The method of becoming & parson or vicaris much the
same. To both there are four requisites necessary : holy
orders ; presentation ;. ipstitution ; and induciion. The me-

~ (23) A vicar, frum what has been advanced in the preceding page
and note, must necessarily have an appropriator over him, or a sine-
cure rector, who in some books is considered and called an appropriates,
Of henefices, sume have never been apprepriated; consequently in
those thers can he no vicar, and the incumbent is rector, and entitled
to all the dues of the church.  Some were appropriated to secular ec-
clesiastical corporations, whick apprepriations stillextat, except por-
faps some few which may have been dissoived ; ‘others were appro-
pmted to the houges of the regulas clergy ; all which amprepriations,
a4 the dissclution of monasicies, weie transferred to the crown; and
in the hands of the king or his grantees, are now called impropria-
tiots: but in some appropriated churches no perpctual vicar has
gver been endowed ; in that case the officiating minister is appoint-

i uy &m:; upprupn 1a\or iy HHPE'(TPI'I&IOI', arm 13 calied a pEI pettid
Gmt& - .

b
o L N
. o1

. l:h-.,. i
L Y] t_ « Sl L



..’:.. -.rli i
'k

CHAP.. XI. 0F PERSONG, 08

thod of conferving the holy orders of deacon and priest, ac-
cording to the liturgy nnd canons 7, is foreign to the purposc
of these commentaries ; apy farther than us they are necessa-
ry requisites o make u complete pavson or vicar. By cominon
law, 2 deacon, of any age, nught be nstituted and inducted to
R parsonsee or vicarace : but it was ordained by statute 13
Eliz, ¢, 12, that ro person under twenty-three years of age,
aud 210 deacon’s orders, should be presented to any bencfice
with cure ; and if he were not ordained priest within cne year
after his induction, he ehould be ipso fucto deprived : and now,
by -afatute 13 and 14 Car. 1L ¢. 4. vo person is capable to be
adtortted to any benefice, unless he hath been first ordaned a
pitest (24); and then he is, in the language of the law, a
cJerk wn orders.  But if he obtains ovders, or alicense
to preach, by money or corrupt practices (which scems {389]
to be the true, though not the common, notion of simo-
ny) the person giving such orders forfeits¥ 40l and the per-.
sen recelving 10/, and is incapable of any ecclesiostical pre-
ferment for seven years aflerwards.

Any clerk may be presented# to a parsonage or vicirage
{bat is, the patron to whom the advewson of the church belongs,
may offer his clerk te the bistiop of the diocese to be instituted,
Of advowsons, or the right of presentation, being a species of

. private property, we shall find a more convenient place to
treat in the second part of these commentavies. But when a
clerk is presented, the bishop may refuse him upen many ac-
counis. As. 1. If the patron is excommunicated, and remains
i conterapt Jorty dayss. Or, 2. If the clerk be unfit? ;
‘which unfitness is of eeveral kinds,  First, with regard to his
person; as if he-be a bastard (25), an outlaw, an excommuni-

- & See 2 Bum, ecal, law., 103, his gdmission. 3 Buarn, 103,
¥ Stat, 31 Eliz. ¢, 6. . a 2 Rall. Aby. 355.
- % A’layman may also be presented; & Glaw. L. 13. c. 20.
ut he must tke priest's orders before |

Lo e

{24) By canon 34, no one shall be admitted to the order of a deys
con il he be twenty-three years old ; and by that canon, and also by
13 Xliz, c, 12. no one can take the order of a pricst till he be full four

-and'twenty years old, 3 Burn. L., L. 27, -
(23 Though this be classed in the books among the causes of re-
427
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cate, an alien, uadey age, or the Iike ¢, Next, with regard (o
hig faith or morals ; aa for any particular heresy, or vice thut
is snalin 1 ge : but if the bishrop allepes only m generals, s
that he is schismalicus tnoeteraing, or objects a iaunlt that iy
maium prokibitun merely, as haunting taverns, playing at un.
tawful games. or tho like : it 13 not rrood cange of refuenl?,
Or, lastly, the clerk may be unfit to discharge the pastoral
office for want of learning. In any of which cazes the bighop
may refuse the clerk. In case the refunal is for heresy,
schism, inability of learning, or other matter of ecclesiasticnl
cognizance, there the bishop must give notice to the patron of
such his cause of refusal, who, being usually a layman, is not
supposed to have knowledge of it; clsc he cannat present by
Japse : but if the cause be temporal, there he is not bound to

give notice?,
[300] I an action at Inw be brought by the patron agams

the bishop for refusing kis clerk, the hishop must as.
sign the cause. If the cause be of a temporal nature and
the fagt admitted, (as, fox instance, outlawry,) the judges of
the king’s couris must determine its validity, or whether it
be sufficient cause of refusal : but if the fact be denied, it
must be determined by a jury, If the cause be of aspirtul
nature, (as, heresy, particularly alleged,) the fact, if denied,
shall also be determined by a jury; and if the fact be admit.
ted or found, the court upon consultation and advice of leam-
ed divines stall decide its sufficiency/. If the cause be
“want of learning, the bishop need not specify in what points
the clerk is deficient, but only allege that he is deficient:
for the statute 9 Edw. IL st. 7. c. 13. i3 expross, thatthe ex-
amination of the fitness of a person presented to a benefice
~ belongs to the ecclesiestical judge. But because it would be

¢ 2 Roll. Abr, 356, 2. Inst. €32, Stat. 2 Inst, 632,
4 Mic. If. c. & 7 Ric, H. ¢, 12, /2 Inst. 632,
d 5 Rep. 52, g 5 Rep. 58, 3 Lev. 313,

Wmmwm“w

'fusﬂ; vet suth is the liberality of the present times, that no one need
apprehend that his prefeninent weald be impeded by the incontinence
of il parehts, or by any demerit but-his own,
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nugalory in this case to demand the reason of refusal from
the ordinary, if the patron were bound to abide by his deter-
mination, who has already pronounced his clerk unlit : there-
forc if the hishop ccturns the clerk to be minns sifficiens in li-
tratura, the court shall write to the metropohtas, {o re-exa-
mine him, and certify his qualifications ; which certificate of
tha arch-bishop is final 4,

If the bishop hath no objections, but admits the patron’s
nresentation, the clerk go admitted i3 next to be nstituted by
pime s wehich io a kind of investitnre of the spiritual part of
{ha benefice : for by institution the care of the souls of the
parieh is committed to tho charge of the clerk. When avicar
s nistituted, he (besides the usual forms) takes, if required
Yy the bishop (28), an oath of perpetual residence; for the
moxim of law 1e, that vicarius non habet vicariwn: and, ae the
no-residence of the eppropriators was the cause of the per-
petnal establishment of vicarages, the law judges it very im-
proper for themto defcat the end of théir constitution,
ond DY absence to create the very mischief which they [381]
werd -appoinied to remedy : espechally as, i any pro-
fits nre to arise from putting in a curaie and hiving at a distance
from tho pavish, the appropriator, whe is the real parson, heg
‘mdenbtediy the elder titie to them. When the ordinary i
also the patron, and confers the living; the presentation and in.
slitution are one and the same act, sud are called a collation
to a benefice. By institation or collation the church is full,
50.that there can be vo fresh presentation till another vacans
6y, at least in the case of a common patron : but the church
8 not full against the king, till induction : nay, even if & clerk
i institated upon the Ling’s presentation, the crown may re-
7oke it before induction, and present another clerk. Upon
imstitution also the clerk may enter on the parsonage house
and glebe, and take the tithes; bul he cannot grant or let
thew, or bring an action for them fill mduetion.

. A2 Tast 632, : Co. Litt. 344,

(35} & does not appear that the bisiop can dispense with ihe vie
car’s oath, which is, that he will be resident upon his vicarage, un-

less dlspensed withal, by his diocesan, 1 Burn, Ec, L, 145,
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Induction 13 performed by = mundate from the bishop to j;e
arch-deacon, who usurlly meues out a precept Lo other cler.
gymen to ]n.rﬁ)rm it for him. It is done by giving the clerk
corporal posscssion of the charch, us by hnldmg the ring of
the door, tolling a bell, or the like ; and is & form required by
law, with intent fo gnw: all the parmhmnera due notice, ang
pUEICIENT t,crmmtv OI EIr new mlmqwr, 10 whom their
tithes are to be paid.  T'lus therefore ia the investiture of the
termporal part of the benefice, ag inatitution is of the spiritual,
And when a clerk s thus presented, instituted, and inducted
into o rectory, he is then, and not before, in full and complete
possession, and is calied in law persona impersonata, or parwy
irmparsonce X,

"The rights of a parson or-vicar, in his tithes and ecclesiz.
tical dues, fall more properly under the second book of these
commentaries : and as {o his duties, they are principally of
ecclesiastical cognizance ; those only excepted which are laid

upon him by statute. And thoze are indeed o0 nume.

[392] rous, that it is impracticable to recite them here with
~ any tolerable conciseness or accuracy. Some of then

wa may remark, as they arise in the progress of our inquirics,
but for the rest I must refer myself to such authors as hase
compxled treatises expressly upon this subject’. I shall only
just mention the article of residence, upon the suppomtnon ol
Whmh the law doth style every parochial ministcr an incum-
bent. By statute 21 Hen. VIIL c. 13. persons wilfully (27)
abgenting themselves from their-benefices, for one month to.
gether, or two months in the year, incur a penalty of 5I. o
the king, and 5l to any person that will sue for the same
(28) : -except chaplains to the king, or others therein men.

& Co. Litt. 300. | cal law, and the earlier editions of lie
" { These are very numerous: but clergyman's law, published under th |
there ave fowv whiah caitbe relied on with  name of Dr. Watson, but compiled b)
certainty, . Among these are bishop Mr. Pluce a Larrister.
Gibson’s codex.  Dr. Bum’s ecclesiasti-

Sl s P .

(27 Il heakh, or any inevitable abseuce, is an exemption from the
penalties of this statute,  Gibs. Cod. 887,

' Feugn% Segs w

\<0) "R 1118 statuie musL ve put I S2E DY & contmon informer Wit
_ ayear, or by the king within two years after the end of that year;
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tisned i, during their attendance tn the houschold of such as
rotain thom (29) : and also except # all heads of houses, ma-
setrates (30), and professors in the universities, and all
sadents nnder forty years of age residing there, bona fide,
for sludy. Legal residence 18 rot only in the parish, but
a0 n the parsonnge house, if there he one: for it hath
heen resolved o, that the statute intended vesidence, not only
for serving the curc, and for hospitality ; but also for main-
taining the house, that the successor nlso may keep hospi-
bty there : and, i there be no parsonage house, it hath
beer holdcn that the incumbent 13 Lound {2 hire one, 1 the

13 Sted. 25 Hen., VIH, {t.' 1G, &3 Hen, 1 Stat. 28 Hen, VIII, ¢ 13.
YHI, ¢. 48, o 6 Rep. 21.

il
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50 that 12 penalties, or 1204 may be recovered at once by a subject
fur himself and the king, or the king may recover at once 25 penals
ties or 250/, (See 4 vol. 3087 DBut, independent of (his statute, the
bisiop in his court may compet the residence of all clergy, who have
the cure or care of souls within his diecese. 8§ Husn. Zie, L. 281.
ribg, 887, Thisstatute is not confined to parscnages and vicarages,
bt extends to all arch-deaconries, deaneries, and diguities in cathe-
drel and collegiate churches, 'Those who have two benefices or dig-
wties, upon each of which residence is requived, raust reside upon
ona ot the other, But it has lately been decided, that the incumbent
of @ aagmented curacy cannct be prosecuted under the statute for
the penalties of non-residence. 4 77 R, 663,

~Beveral actions having been brought for penalties incurred under
this act for ron-residence, proceedings in those actions were repeat-
gdly stayed (by statutes 41 Geo. 111, U, K. ¢, 102. 42 Geo, ¥IL ¢c. 30

£ At the time of passing these acts it was understood that some
permanent vegulations on this subject were in the contemplation of
the legislature, |

~ (29) The king can give a license to his chaplains for non-residence,
oven whilst they do not attend his household ; but the chaplains of
tobismen ave only extcused during their actual attendance upon theis
lords or ladivs, 8 Burn., Ee. L. 290. -

- {30) Viz. the chancellor, vice-chancellor, commissary, doctors of
the thair, (i ¢, doctors whoused to preside in the public echools,) and
reagers of lectures ; and under this description oniy, can profesyus
&aim an exemption from residence.
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same or some neighbouring parish (31), to answer the pur.

poces of residence,  For the more effectunl nwrometion of

which ymportart duty among the parochial clergy, a provieioy
13 made by the statute 17 Geo. 1. ¢. 53, for raising money
upon eccleswstical benefices, {0 be paid off by annually de.
creasing nstalments, and to be expended in rebuilding or re.
pasring tue nouscs belonging to such benetices (32).

i ey 4 g 2 Vi fupinararaliie. de el S oA G T iy ik R A R S i ey
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(31) It has been deended, by the court of King’s benel, that even
where there is no pm-mmgr* -hause, the incumbent 13 h{}und to reside
within the pavish, Cosgi. 429, I a clergyman had onc benefice
with a parsonage-house, and annther benefice without a house, the
Exlitor conceives that he is not bound to resido in that parish, i
which there is a house, for smore important dutics may in.pcl him ¢
reside within the parish where there is no house ; and that such e
sidence wonld exempt him from the penalties of the statute. But
where the arch-deacon of St, Alban's had the living of Bushey with.
in his arch-deaconry, to which living there is a parsonage-house be.
longing, and he resided in the parish of Bushey, but not in the par-
sonage-house ; it was held by the court of king’s bench, that he was

subjcct to the penalties of non-residence, though he was Lving with-

in the limits of his arch-deaconry, to which dignity there is no hous
apputtenant, 5 Burr, 2722, If then the Editor’s opinion be well
founded, the decision rnust have been diffevent, if he had resided in
any other part of Liis arch-deaconry out of the parish of Bushey.

(32) 'T'his act ¢nables the incumbent, when there is no parﬂonagc-'

h{mse, or where it is so ruinous as not to be repaired with onc year’s

mcome of the living, to borrow with the consent of the patron and

ordinary, upon mortgage of the revénue of the living, a sum not cx-
ceeding two years clear value to be laid oyt in repairs, building, or
the purchase of a house, The interest of the money borrowed, i5
be repaid by the incumbent yearly, and 6/ fier cent. of the original
sum ; or 10/ fer cent.if he does not reside twenty weeks withina
year. And where the income is 100/ a year, and the incurnbent does
not reside twenty weeks within a year, the patron and the o -dinaty
are empowered to undertake this witheut hiy consent. The govan-
ors of queen Aune’s bounty may lend meney upon such mortyages,
at 44, prer cent. interest; and 100/, upon a living under 40/ a yoar
withaut any interest, Colleges and other corporations may lend mo-

pey for this purpose upon their own livings, without intercst
ﬂf‘ ﬂ'lﬁ'ﬂﬁ ‘n'ﬂﬂ fﬂN'.‘F Q‘F ﬁ‘lw‘nnﬂtnw rrancnid ¢he E"‘ﬂmtl: ::t hrgﬂ Tl‘
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is very remarkuble that, ‘nder this act, the moncy borrowed was di-
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- We have seen that-there is but one way, whereby one may
become h parson o vicar @ there are many ways by which one
may cease to be so. 1. By death. 2. By cession, in taking
awother henefee.  For by statute 21 Hen, VI ¢. 13, if any
one having a encfice of 8L per annum, or upwards, (aceard-
ing to the prescent valuation in the king's hooks»?,) accept:
anv nther. the first shall be adindeed voild. unlesa he ohinine
5 dispenoation (33), which no onc is entitled to have, but the

P Cro. Car, 450,
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rected to be discharged by paying 54 frer cent. yearly upon the prin-
cipal remaining due ; the conscquence was, that it would have heen
dmnished by decreasing mstalments, whick wounid have produced
an infimite senies, or the whole could never have been paid. And it
required another act, the 21 Geo. 1. ¢, 66, which was passed mere-
Jy for the putpose of convecting this palpable binnder, by which sta-
tute, the original sum must be paid, as stated, at the farthest, with-
in twenty years,

(33) But botls the livings must have cure of souls ; and the statutce
expressly excepts deanerics, arch-deaconties, chancellorships, teca-
surerships, chanterships, prebends, and sinecure vectories ; a dispen-
satign in this case can only be granted to hold one benefice more, -
cept to clerks, who are of the privy council, who may hold three by
dispensation. By the canon law, no person can hold a second incom-
patiele benefice without a dispensation ; and in that case, if the first
is undexr 8Y. fier annum, it is 56 far veid that the patron may present
another clerk, ot the bishop may deprive ; but ull deprivation, no ad-
vantage can be taken by lapse. But independent of the statute, a
clergywen by dispensations may hold any number of benefices, if
they are all under 8/, fier annum, except the last, and then, by a dis-
pensation under the statute, he may hold one more.,

By the 4ist canon of 1603, the two benefices miust not be farther
distant from cach other than 30 miles, and the person obtaining the
dispensation miust at least be 2 master of arts in one of the universi-
ties. But the provisions of this cancn are not enforced or regarded in
the tewporal courts. 2 Black. Repr, 968, Sce note 14, p. 83.

it had been doabted whether the statute 1 Geo. I. st. 2. ¢. 10, which
enacts that ail churches, curacies, and chapels avgmented by queen
Anne’s bounty shall become perpetual cures andbenefices, had there-
by brought them under the statute of pluralities, so as to produce

e avoidance of other livings, But to remove all doubts upon that
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chaplaina (34) of the king, and others thevein mentioned, the
brethren and sons of lords and kmghts (30), and doctors u

bachelors of divinity and law (36), admitted by the unroersitin
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subject the 56 Geo. XL c. 83, has declared that such nugmented
churches and chapels shall be considercd as presentative bencfices
and that the license to them ahiadl TSNACT OLhCr UVINGS VOIGanic in the
SaiV.C manner us institution to presentative benefices @ but that every
clergyman should continue in quiet possession of any benefices which
he bield in conjunction with such augmented cures hefore the passing
of that act, viz, 14th May 1796.

(64) The mumber of the chaplains of the king and royal family,
who may have dispensations, is unlimited.  An arch-bishop may hav
cight, a duke and bishop six, marquis and carl five, & viscount
four s the chancelior, a haron, and kuight of the gartex three;a
duchess, marchioness, countess, and baroncss, being widows, two;
the king's treasurer, comptroller, secretary, dean of the chapel, am.
ner, ang the master of the rolls, two; the chief justice of king's
Leneh, and warden of cinque ports, one.  These chaplaims only can
obtain a dispensation under the statute. |

If ene persan has two or mare of these titles or characters united
in himself, he can only retain the number of chaplaing imited tobis
highest degree; and if a nobleman retain his full number of chap-
lains, o one of them can be discharged, so that another shall be ap.
notnted in his room during his life, 4 Co.90. "The king may present
his own chaplains, & e. waiting chaplains in ordinary, to any numbe
of livings in the gift of the crown, and cven in addition to what they
held upon the presentation of a subject without dispensation: but 2
king’s chaplain heing beneficed by the king, cannot afterwards take
a living from 2 subject, but by a dispensaticn acconding to the statute
21 Hen. VL. ¢. 13. 8. 29. 1 Salk. 161,

(35) This privilege is not enjoyed by the brother and son of a bare
net, for the rank of barenet did not then exist.

(36) The words of tiie statute are, * all doctors and bachelorsd

« Jdivinity, doctors of laws, and bachelors of the law canon”  Before
~ the reformation, degraes were as frequent in the canon law as inthe
civil law. Many were graduates in tdrogque jure, or' utrinsque juris.
1.0, D, or jurie utrinague doctor, is still commen in foreign univers
t¢ies, But Hep. VIIL in the 27th year of his reign, swhen he had re-
nounced the authority of the pops, 1ssued a mandate to the univers:
ty of Cambridge, ut nulia legatur fralam et finblice lectio in jure o

RN, p- o oy f.# . 5 y .ﬂ L . 1 i y "
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of this realme.  And a vacancy thus made, for want of a dis-
‘persation, is called cession (37). 3. By consecration ;
for, nn was mentioned before 9, when a clerk is pro- [393]
moted to o bishoprick, all his other preferments are
void the tnstant that he 1s consceraled.  But there iz a method

Ty the favour of the crown, of holding such livings fn commen-
: dﬂm (vﬂlilwnﬁﬂ. nr #J"ﬂ}ﬂn#:: ::“:--:::irt-l-jit;ﬂ" 14 i ‘.“‘rlngr cnm_

mended by the crown to the care of a clerk, to hold till a pro-
per pastor is provided forit.  This may bo temporary for one,
two, or three years ; or perpet 1) : being a kind of dispensation
{o avoid the vacancy of the hiving, and is called a commenda
rstinere (38). There is also a commenda recipere, which is to
tihe a benefice de novo, 1n the bishop’s own gifl, or the gifi
of some other palron consenting to the same; and this is the
same to him as institution and induction are to another clerk 9.
4. By resignation. But this is of no aval, till accepted by the
ordinary ; into whose hands the resignation must be mader
(39). b. By deprivation, eithcr, first, by senience declara-

¢ Page 383. q Hob. 144, r Cro. Jac. 106.
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dum aliguem in studio illivs juris frontifick suscipisy, aut in eodem it

Pesterum firomoveatuy quovie modo. Stat. Acad. Cant, p. 137, It
is probable that, at the same time, Oxford received a similar prohibi-
tm, and that degrees in canon law have ever since been discontinued
in England,

(57} Xn the case of a cession under the statute, the church is'so far
void upon institution to the second living, that the patren may take
notice of it, and present if he pleases ; but there is great reason to
think, that lapse will not incur from the time of institution agaiost the
patton, unless.notice be given him ; but lapse will incur from the
time of fnduction without notice. 2 Wis. 200. 3 Burr. 1504.

(58) These commendams are now scldom or never granted to any

‘Yt bishons ; and in that case, the bishep is made commendatory of

the besiefice, while he contimzes bishop of such a diocese, as the ob-
ject is to make it an addition to a small bishoprick ; and it would be

uareasonable to grant it to a bishop for his life, who might be trana-
}atteﬂ afterwards to-one of the richest sees. See an account of the
prececdings in the great case of cammendsma, Hoé 140. angd Col-
lier's Ee. Hist. 2 vol.p. 710,

alilh 2y,

{9%) It seoms 0 be clear that the bishiop may refuse to accepta
VGL- 11‘. 43
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tory in the ecclesiasticel courly, for Gt wnd sufficient causes
aliowed by the common law ; sach s attainder of tresson or
felony %, or conviction of other wnfumous crime I the king's
courts | for heresy, infidelity £, gross immorality, and the hike:

or, secomdly, in pursuance ¢ of divers penal statutes, which de-
clarrx the benefice void, for some non-fegsance ar neglect, or
clse some male-ieasance or crime ; as for simony ©; for maia-
tiining any doctring in aerogation m e King 0 supreuacy, or
of the thirty-nine m*Iiclea, or of the book of common prayer¥;
for neglecting after institution te read the Jiturgy and articles
in the church, ox make the declarations againat popery, or take

. the abjuration oathw; for vsing any other form . of prayer

than the Jitargy of the church of England« ; or tor absenting
himsel{ sixty days in one year {rom a benefice belonging toa
pOpiﬂh patron, to which the clerk was prescnted by either of
the univer altles.l ; in all which, and similar cases * the bene-
fice is ipso fucto void, without any formal sentence of depriva.

tion. L
VI. A curate is the lowest degree in the church ; being in

s Dyer. 108. Jenk. 210. w Stat. 13 Eliz. ¢, 12. 14 Car. Il ¢
t Fitz, Abr. € Trial, 54, 4. 1Gco. L c. 6.
v Siat, 31 Bliz. c. 6. 12°Ana. . 12, & Stat. 1 Eliz. ¢, 2
w Stat. X Eliz, ¢ 1'and 2. 1S Elr. ¥ Stat, 1 W, and M. c, 26.
c. 1%, - a8 Rep, 29, 30,

ke il Sulin ol

resignation, vpon 2 sufbicient cause for his refusal ; but whether he
cars merely at his wiil and Ppleasure refuse to accept £ resignation
without any cause, and who shall finally judge of the sufficiency of

-~ the cause, and by. wliat mode be may be compelled to accept, are
questionsundecided.  Inthecase of thr: - bishop of London and Fytche,
the judges in general declined to answer whether a bishop was com-

pellable to accept a resignation: one thrught he wag compellable by
smandamius, if he did not shew sufficient cause; and axother cbserye
ed, if he could not be compelled; ke might prevent any incumbent
fmm accepting an Irish bisheprick, as no one can accept a bishoprick

in Treland 41 he has resigned all is benefices in England. But jord

Thurlow seemed to be of opinion - that he could net be compelled,
pacticulatly by mandamus, from wlnch there is no appeal or writ of

error.  See 3 Buri. 304. angd the opinions of the judges in Cunning-

Aot T v Cnrn -
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the same state that a vicar was formerly, an ofliciating
femporary mmister, mstead of the preper incumbent. [394]
T’Imngh there are what are called perpeinal curacies

where all the tithes ave appropriated, and no vicarage em]mvn
edy (being for some pavticular reasons2 exempted from the
watute of Hen. IV.) but insiead thereof, such perpetual cu-

I"! tﬂ -II:I hﬂl\ﬂlﬂinl‘ I'l‘l!" ihn AEnEy et ing o o va LAV el e e m=e ) a4 Al
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Ather species of curates, (hey are the objects of zomc particu-
lar statutes, which ordain, that euch as serve @ church duving
ite vacancy shall be payced such stipend ag the ordinary thinks
reasonablo, ouf of the profits of the vacancy ; or, it that be
not sufficrent, by the ruccessor within fourteen days after he
tatag.possession ® ¢ and that, if any rector or vicar nominates
~curate te the ordinary to be licensed fo serve the cure in his
absence, the ordinary shall settle his stipend under his hand
iinﬂ acal, not exceeding 50!, per anmum, vor less than 201 and
on failure of payment may sequester the profits of the bene-

fice & (40).

¢ 1 Burn. cccl. 1w, 427. b Stat. 12 Aun. st 2. ¢ 12,
a Stat, 29 Hen, VIIL c. 11,
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- {40) It was provided in 1603, by canon 33, that if a bishop ordaing
any person not provided with some ceclesiastical preferment, except
a fellow or chapla.n of a college, or a master of arts of five years
standing, who lives in the university at his own expense, he shall sup-~
~port him till he shall prefer him to a living. 3 Burn, £, L, 28.
And the blahﬁl)ﬂ, before they confer orders, require either proof of -

. such-a title as is described by the canon, or a certificate from some © .

- rector or vicar, pmmism,, to employ the candidate for ovdlers dona jide
as a curate, and to grant him a certain allowance, till he obtains some
.eeclesiastical preferment, or shall be removed for some fault. And
in.a case ‘wherc the rector of St. Ann? S, W’estmmstw, gave sich a
itle; and afterwards dismissad his curate without assigning any cause,
- the curate recovered, in an action of assumpsit, the same salary for the
time after his dismission which he had received before. Cowp. 457,
Arnd when the Tector had vacated St. Ann’s, by accepting the Yving
- & Rochdale, the curate brought another action to recover his salary
_since the rector left St. Ann's ; but lerd Mansfield and the conrt held
~ that that action could not be maintained, and that these titles are only

gt
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Thus much of the clergy, properly so called.  There are
also certain inferior ecclesiastical ofhcers of whom the com
mon law takes notice ;3 and that, principally, to assist the eccle-
siaslical jurisdiction, where i 18 deficient . powers. On
which oidicers 1 shall make a few cursory remarks.

VII. Cowwrcuwanprna are the guardians or ikeepers of the
church, and repreaentatives of the body of the pavishe, “Chey
are sometimes appointed by the mimster, somctimes by the
parish, sometimes by both together, as custom directs.  They
are taken, in fovour of the chuych, to be for some purposes a
kind of corpuration at the common law ; that 15, they are ens
ahled by that namc {0 have a properiy in goods and chattels,
and to bring actions for them, for the use and profit uf the pa.
viek. Yet they may not waste the church goods, but may be

¢ In Sweden they have bumlur nﬁicerﬂ, whom they call Atorckiowariandss,
sticrahook. l J. ¢ 7.
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binding upon those who give them, while they continue incurnbent in
the chiurch for which such curate is appointed.  Loug. 1537,

The 36 Geo. 111, c. 83, has given a power to the bishop or ordinary
to grant an allowance not exa:e.:ding 75¢. to any curate who shall be
emfiloyed by any rector or vicar, or by any curate or incumbent of

any chiuf¢h of chapel, which has been augmented by queen Ann’s
bounty, or by the curate or incumbent of any perpetusl cnrucy, al-
thoagh it has not been so m:gmented

And where a rector or vicar does not reside four manths i the
veatr at least, the bishop or ordmary may grant the use of the reci-
ry or vicarage house with the garden and ‘Btable for one year to the
. curate-for his actual remdence init. Op he may grant. him 1544
. }eat* in Jicu of the rectory or vicarage house,” The grant of the
house he has power te renew, and at any titne he may revoke it, and
he may annex to it such conditions as he shafl think - réasonable. If

R the curate refuses to glvf: l]p [JGSS&SS!GH at the dt,termmatmn of the

grant, he shall forfeit to his vectpr. or vicar all the stipend, which
shall be or become due¢ to him, and 507 besides. And the ordinary
has power te license any curate, who shali be employed by any rec-
tor, vicar, or other incambent of 2 parish church or chapel, although
no nomination shall have been made to him for thet purpose ; or he
rav revoke bis license, or remove any curste for n veaeonable
cause, but subject to an appceal to the arch-bishop of the province, Lo
be determioed in a-summary manner.,
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removed by the parish, and then called {o account by action
at the common Jaw ; but there 13 no methed of calling them
to account, but by first removing them; for none can legally
de it, but those who arc put in thewr place. As

lands, or other real property, as the church, church- [395]
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my damage s done thereto, the parson only or vicar shall
have the action. Their oﬂu‘c also 18 to repair the church,
and make rates and levies for that purpose : but theae are re-
coverable only in the ecclesiastical court, They are also
jomed with the overscers in the care and mamicuwiice of the
pror. They are to levy ¢ a shilling forfeiturc on all such ag
do mot repair to church on sundays and holidays, and are em-
powered to keep alt persons orderly while there ; to which
end it has beea held that a cherchwarden may justify the pull-
ing off a man’s hat without being guiity ef either an assault ox
trespasg e, There are also a mullitude of other petty paro-
thial powers cominitted to their charge by divers acts of par-
liament./.

. VIII. Parisn cleriis and zextons are also regarded by the
conimon law, as peraons who have freeboins m their offices ;
and therefore though they may be punished, yet they fcannot
“he deprived, by eccleslastical censuresg. The parish clerk
wus- formerly very frequently in holy orders, and some are
50 0. this day. He is generally appointed by the incum-
bent, but by custom muy be chosen by the inhabitants ; and if
such -custom appears, the-court of king’s bench will grant
amondomus to the arch-deacon t) swear himin, for the eg-
tablishment of the costom turns it into a tereperal or civil

right 4,
&SEZHL 1 Eliz, ¢. 2. ‘Burn, tit. chureh, churchwardens, vist.
21 Ler, 196. . tations.

S Sce Lambard of chapchwordens, vt g 2 Roll."Abr. 234.
qm.ﬂnd of his edrenarche; and Pr. A Cro. Car. 58).
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