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LORD BISHOP OF CARLISLE,

Ar————————

7% LGRED,

- HAD the obligations which I

owe to your Lordship’s kindness been
much less, or much fewer, than they
are ; had personal gratitude left any
placc 1 my mind for deliberation or
for enquiry ; 1n selecting a name which
every reader might confess to be pre-
fixed with propriety to a work, that, in
many of its parts, bears no obscure re-
lation to the general principles of nat-
ural and revealed religion, I should have
found myself directed by many consid-
erations to that of the Bishop of Car-
usle. A long life spent in the most in-
teresting of all human pursuits, the in-
vestigation of moraland religious truth,
n constant and unwearied endeavours
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to advance the discovery, communica-
tion and success of both ; a life so oc-
cupied, and arrived at that period which
venders every life venerable, commands
respect by a title, which no virtuous
mind will dispute, which no mind sen-
sible of the importance of these studies
to the supreme concernments of :an

kind will not rejoice to see acknowl-
edged. "Whatever difference, or what-
ever opposition, some who peruse your
Lordship’s writings may perceive be-
tween your ccnclusions and their own,
th= good and wise of all persuasions
wi'! revere that industry, which has for
its object the illustration or defence of
our common Christianity. Your Lord-
ship’s researches have never lost sight
of one purpose, namely, to recover the
simplicity of the gospel from beneath
that load of unauthorized additions,
which the ignorance of some ages, and
the learning of others, the superstition
of weak, and the craft of designing
men, have (unhappily for its interest,
heaped upon it. And this purpose, 1
am convinced, was dictated by the pu-
rest motive ; by a firm, and I think a
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just opinion, that whatever renders re-
ligion more rational, rtenders 1t more
credible; that he who, by a dihgent
and faithful examinstion of the originai
records, dismisses from the system one
article which contradicts the apprehen-
sion, the experience, or the reasoning
of mankind, does more towards recom-
mending the belief, and, with the belief,
the influence of Christianity, to the un-
derstandings and consciences of serious
inquirers, and through them to univer-
sal reception and authority, than can
be effected by a thousand contenders
for creeds and ordinances of human
establishment.

When the doctrine of transubstanti-
ation had taken possession of thc Chris-
tian world, ;t was not without the in-
dustry of learned men that it came at
length to be discovered, that ns such
doctrine was contained in the New Tes-
tament. But had those excellent pe:-
sons dore nothing more by their dis-
Covery, than abolished an Innocent su-
perstition, or changed some directions
in the cercmonial of public worship,
they had merited little of that venera-




[ vi ]

tion, with which the gratitude of Prot-
estant churches remembers their ser-
vices. What they did for mankind
was this: they exoncrated Christianity
of a weight which sunk it. If indo-
lence or tumidity had checked these ex-
ertions, or suppressed the fruit and
publication of these enquiries, 1s 1t too
much to afhrm, that infidelity would at
this day have been universal ¢

I do not mean, my Lord, by the
mention of this examiple, to insinuate,
that any popular opinion which your
Lordship may have encountered, ought
to be compared with transubstantiation,
or that the assurance with which we
reject that extravegant absurdity is at-
tamable in the controversies 1n which
your Lordship has been engaged : but
I mean, by calling to mind those great
reformers of the public faith, to ob-
serve, or rather to express my own
persuasion, that to restore the purity,
15 most ctlectually to promote the
progress of Christianity ; and that the
same virtuous motive which hath sanc-
tified their labours, suggested yours.
At a time when some men appcar not
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to perceive any good, and others to
suspect an evil tendency, in that spirit
of examination and research which 1s
gone forth in Christian countries, this
testimony 1s become due not only to
the probity of your Lordship’s views,
but to the general cause of intellectual
and religious iiberty.

That your Lordship’s hfe may ©
prolonged in health and honour, that it
may continue to afford an mstructive
proof how sercne and easy old age can
be made by the memory of mmportant
and well intended labours, by the pos-
session of public and deserved esteem,
by the presence of many grateful rela-
tives ; above all; by the resources of
religion, by an unshaken confidence in
the designs of a ¢ faithful Creator,” and
a settled trust in the truth and in the
promises of Christianity, is the fervent
prayer of, my Lord,

Your Lordship’s dutiful,
Most obliged,
And most devoted Servant,

WILLIAM PALEY.

Carzrsie, Fep, 10, 1785,
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IN the treatises that I have met with uponthe subject of
morals, I appear to myselt to have remarked the following
imperfections—either that the principle was erroneous, or
that it was indistinctly explained, or that the rules deduced
from it were not sgfficiently adapted to real life and to actual
situations. ‘I'he writings of Cirotius, 2nd the larger workof
Puffendorff, are of too forensic a cast, too much mixed up
with civil law and with the jurisprudence of Germany, to ar.-
swer precisely the design of a system of ethics—the direc-
tion of private consciences in the general conduct of human
life. Perhaps, indeed, they are not to be regarded as insti-
tutes of morality, calculated to instruct an individual in his
duty, so much as a species of law books and law authorities,
suited to the practice of those courts of justice, whose deci-
slons are regulated by general principles of natural equity, in
conjunction with the maxims of the Roman code : of which
kind, I understand, there are many upon the Continent. To
which may be added, concerning both these authors, that they
ar¢ more occupied in describing the rights and usages of in-
dependent communities,than is necessary ina workswhcih pro-
fesses, not to adjust the correspondence of nations, but to de-
lineate the offices uf domestic life. The profusion also of
classical quotaticns with which many of their pages abound,
seems to me a fault from which it will not be easy to excuse
them. If these extracts be inteunded as decorations of style,
the composition is overloaded with ornaments of one kind.
To any thing more than ornament they can make no claim.
To propose them as serions arguments ; gravely toattempt to
establish or fortify a moral duty by the testimony of a Greek
or Roman poet, is to trifle with the attention cf the readcr,
or rather to take it off from all just principles of reasoning
in morals.

Of our own writers in this branch of philosophy,I find none
tlzdt I think perfectly free from the three objections which I
have stated. There is likewise a fourth property observable
almost in all of them, numely, that they divide too much of
the law of nature from the precepts of revelation ; some au-
thors industriously declining the mention of scripture au-
thorities, as belonging to a different provirce; and others
reserving them for a separate volume: which appears te me

B
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much the same defect, as if a commentator on the laws of
England should content himself with stating upon each head
the common law of the land, without taking any notice of acts
of purliament ; or should choose to give his readers the com-
mon law in one hook, and the statute law in another. ¢ When
the obligations of moraliiy are taught, says a pious and cel-
ebrated writer, “let the sanctions of Chrlsuamty never be
forgotten : by which it will Le shewn that they give strength
and lustre to eaco other: reiigion will appear to be the voice
of reason, and morality will be the will of God.”*

The manner siso i which modern writers have treated of
subjects of morality, is 1n my judgment labic to much excup-
ticn. It hus become of late a fashion to deliver moral 1nsti-
tutes in strings or series of detached propositivms, without
subjoininy a continued ar gument or recular dxsseri;auon to
any of them. Tbis senteninus, apothcgmaﬂzmg style, by
crowding propositions and paragraphs too fast upon the mind,
and by carrying the eye of the reader srom subject to subject
in too quick a succession, gains not a sufficient hotd upon the
attention, to lcave either the memory furnished, or the un-
agrstapding satisfied. However useful a sylabus of topics
or a serics of propositions may be in the hands of 4 lecturer,
or as a gulde to a student, who is supposed to consult oiher
bouks, or to.institute apon each subjcct researches of hisown,
the method 1s by no meuns convenient for ordinury readers ;
because few readcrs are such thinkers as to want vnly a hiat
to set thelr thouglits at work upen; or such as will pause
angd wrry at every proposition, till they have traced out its
dependency, proof, relauon, and consequences, before they
permit themnselves to step on to another. A respectable wri-
ter of this classt has comprised his doctrine of slavery in the
three toilowing propositions:

“ No une is born a slave, because every one is born with
ali Iis original rights.”

¢ No one can become a siave, because no one from being;
a person cam, in the junguage of the Roman law, become a
thing, or subjec* of property.”

“ I'he supposed property of the master in the slave, there-
fore, is matter of usurpation, not of right.”

1t may be possible to deduce from these few adages such
a theory, of the primitive rights of human nature, as will
evince the iiegality of slavery ; but surely an author requrs
too much of his reader, when he expects him to make these
deductions for himself; or to supply, perhaps from some re-
mote chapter of the same treatise, the several proofs and ex-

* Preface to The Preceptor, by Dr. Johnson,
{ Dr. Ferguson, author of ¢ Institutes. of Moral. Philesophy,” 1767.
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planations which are necessary to render the meaning and
truth of these assertions mtelhgnble.

‘There is a fault, the opposite of this, which some meral-
ists who have adopted a difierent, and I think a better plan
of composition, have not zlways been careful to avoid ; name-
ly, the dweliing upon verbal and elementary distinétions with
a labour and prolixity proportioned much more to the subtle-
ty of the question, than to its value and importance in the
prosecution of the subject. A writer upen the law of na-
ture,* whose explications in every part of philosophy, though
always diffuse, arc often very successful, has employed threc
long sections in endeavouring to prove that ¢ permissions are
notlaws,” The discussion of this controversy, however es-
sentiai it migh? be to dialectic precision, was certainly not
necessary to 1he progress of 2 work designed to describe the
duties and obligations of civil lite.  The reader becomes in-
pauent when he is detained by disquisitions which have no

her object, than the setding of terms and phrases; and,
what is worse, they for whose use sich books are chiefly in-
tended, will not be persuaded to read them at all.

I am led to propese these strictures, not by any p"opensny
to depreciate the labours of my predecessors, iruch less'to
invite a comparison between the merits of their performan-
ces and my own ; but solely by the conmderation, that when
a writer offers a book to the pubiic, upon a subject on which
the public are already in possession of many others,he is bovmd
by a kind of literary justice to inform his readers,distinctly and
specifically, what it is he professes to supply, and what he
expects to improve. The imperfections above enumerated
are those which I have endeavoured to avoid or remedy.
Of the execution the reader must judge : but this was the
design.

Concerning the firincifile of morals it would bs premature
to speak ; but cencerning the manner of unfolding and ex-
plaining that principle, I have somewhat which I wish to be
remarked. An experience of nine years in the office of a
public tutor in one of the universities, and in that depart-
'ment of education to which these chapters relate, afforded
me frequent occasions to observe, that, in discoursing to
your:g minds upon topics of morality, it required much more

ains to make them perccive the difficulty, than to under-
‘étand the solution ; that, unless the subject was so drawn np
to a point, as to exlubit the full force ot au chiection, or the
exact place of a doubt, before any cxp!anaucn was ciicved
upon—in other words, unless some curiosity was excited be-
fore it was attempted o be zaiisfied, the labour of the teach-

* Dr. Rutherforth, anthor of ¢ Mstitutes of Natursl Law.”
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er was lost. Wlhen information was not desired, it was sei-
dom. I found, retained. I huave made this observation my
guide in the foilowing work : thai is, upon each occasion, I
have endeavoured, before I sufiered myscifto proceed in the
disquisi‘ion, to put the rcader in complete possession of the
auesiion ; and to do it in the way that [ thought most likely
to stir up his ov:n doubts and solicitude about it.

In pursuing the piincipie of morals through the detail of
cases to which it is applicable, 1 have bad in view to accom-
modate both the choice of the subjects, and the manner
of handling them, to the situations which arise in the life of
an inhobitant of this country, in these times. This is the
thing that I thing to be prircipally wanting in former trea-
tises ; and perhaps the chicf advantage which will be found in
mine. 1 have examia:e:d no doubts, I have Giscussed no obscu-
rities,] hav2 encounte. zd no errors, I have adver:ed tc no con-
troversies, but what I have seen actualiy to exist. If some of
the questions treated of appear to 2 more instructed reader
minute or puerile, I desire such reader to bc assured that I
have found them occusions of difficulty to yourg minds ;
and what I have observed in young minds 1 shouid expect
to meet with in all who approach these subjecis for tke
first ime. Upon each article of human daty, 1 have combi-
ned with the conclusions of reason the declarations of scrip-
ture, when they are to be had, as of co-ordinate authority, and
as both termin:iing in the same sanctions.

In the manner of the work, I have endeavoured so to at-
temper the opposite plans above animadverted upon,; us that
the reader may not accuse we either of too much hastz, or
too much delay. I have bestuwed upon each subjert enougin
of dissertation to give a body and substance to the chapter in
which it is treated of, as well as coherence and perspicuity ;
on the other hand, I have seldom, I hope, exercised the pa-
tience of the reader by the length and prolixity of my cs-
says, or disappointed that patience at last by the tenuity and
unimportance of the conclusion.

There are two particulars in the following work for which
1t may be thought necessary that I should offer some cxcuse,
The first of which is, that 1 have scarcely ever refeired to
any other book, or mentioned the name of the author whose
thoughts, and sometimes, possibly, whose very exvressions

Ihave adopted. My method of writing has consiantly begpe

this; to extract what I couid from my own stores and my
own reflections in the first place ; to put down that; and af-
terwards to consult upon euch subject such readings as fell
inmy way: which order. I am convinced, is the only one
whereby any person can keep his thoughts frum sliding into
vther men’s trains.  The effect of such a plan upon the pro-
duction itself will be, that, whilst some parts in matter ox
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manner may be new, others will he iiitie else than a repeti-
tion of ihe old. I makeno pretensions to pe:fect originality :
I ciaim to be something more than a mere corapiler. Much,
no doubt. is borrowed ; but the factis, tkat the notes for this
wark having been prepared for sume years, and such things
having been from time to time inserted in them as appeared
to me worth preserring,and such insertions made commonly
without the name of the author from whom they were tzken,
I should, at this time, bave found a difficulty in recovering.
these names with sufficierit exactness to be able to render to
everv man his own. Nor, to speak the truth, did it appear
to me worth while to repeat the search merely for this pur-
pose. When authorities are relied upon, names must be
produced : when a discovery has been made in science, it
may be unjust to borrow the invention without acknowiedg-
ing the author. Bat in an argumentative treatise, and up-
on a subject which allows no place for discovery or invention,
properly so called ; and in which all that can belong to a wri-
«t 1s bis mode of reasoning, or his judgment of probabiiities;
I should have thought it superBuous, haé¢ it been easier to
me than it was, to have interrupted my texy, or crowded my
margin, with rcferences to every author whose sentimc ats [
bave mre use of. There is, howerver. one work, to which I
owe so much, that it would be ungrate{ful not to confess the
obligation : I mean the writings of the late Abrakam Tuck-
er, Esq. part of which were published by himself, and the
remainder since his death, unde1 the title of ¢« The Light of
Nature pursued, by Edward Sezrcl, £sq.>” T bave found in
ihis writer more origizal thinking and observation upon the
several subjects tha: he has taken in hand than in any other,
not to say, than i all others put together. His talent also
for illustratior; is unrivalled. But his thoughts are diffused
through a lcuy, various, and irregular work. I shall account
it no meaxu przise, if [ have Leen sometimes able to dispose
into method, 10 collect into hcadstand articles, or to exhibit
In more compact and tangible masses. whzt, in that other-
wise excellent perfurmance, is sprezd oves too much surface.

The next circumstance for whicn some apology may be ex-
pected, is the joining of moral and political philosophy togeth-
er, or the addiiion of a book of politics to a svstem of ethics.
A;iainst this objcction, if it be mude one, i might defend my-
séA by the example of manv approved writers, who have
treated de officiis homiuis ¢t civis, or, as some choose to ex-
press ity ¢« of the rights and cbligations of man, in his indi-
vidual and social capacitv,” in the same book. I mightalicge,
also, that the part a member of the commonwealth shall take in
political contentions, the vote he shall give, the counciis he
shell opprove, the support he shall afford, or the opposition
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he shall make, toany system of public Tneasures—is us mucn
a question of personal duty, as much concerns the conscience
of the individual who deltherates, as the deicrmination of
any doubt which relates to the conduct of private life ; tha:
consequently political philosophy is, properly speaking, a
continuation of moral philosophy ; or rather indeed a part
of 1t, supposing moral philusophy to have for its ain the in-
formation of the human conseience in every deliberation that
islikely to come before it. I might avail myself of these ex-
cuses, if I wanted them ; but the vindication upon which I
rely is the foilowing. In stating the principle of morals, the
reader will observe that I have employed some industry in
explaining the theory, and shewing the necessity of general
rules ; without the fuil and censtant consideration of which,
1 am persuaded that no system of moral philesophy can be
satisfactory or consistent. This foundation being laid, or ra-
ther this habit being formed, the discussion of political sub-
jects, to which, more than to almost any other, genera] rules
are applicable, became clear and easy, Whereas; had these
topics been assigned te a distinct work, it would have been
necessary to have repeated the same rudiments, to have es-
tablished over again the same principles, as those which we
had elrexdy exemplified. and rendered familiar to the reader,
in the fermer parts of this. 1In a word, if there appear to any
cne too great a diversity, or too wide a distance, between the
subiect, treated of in the course of the present volume, let
him be reminded, that the doctrine of general rules pervades
and connects the whale.

It may not be improper, however, to admonish the reader,
that, under the name of frolitics, he is not to look for those
occasional controversies, which the occurrences of the pres-
ent day, or any temporary situation of public affairs; may ex-
cite ; and most of which, if not beneath the dignity, it is be-
side the purpese of a philosophical institutien to advert to.
He wiil perceive that the several disquisitions are framed with
a reference to the condition cf this country, and of this gov-
ernment; but it seemed to me to belong to the design of a
work like the following, not so much to discuss each zlterca.
ted point with the particularity of a political pamphlet upon
the subject, as to deliver those universal principles, and to
exhibit that mode and train of reasoning in politics, by the
due application of which every man might be cnabled trat-
tain to just conclusions of his own.

I am not ignorant of an objection that has heen advanced
against all abstract speculations concerning the origin, prin-
ciple, or limitation of civil authority ; namely, that such spec-
ulations possess little or no influence upon the conduct either
of the state or of the subject, of the governors or the govern-
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ed ; norez-e attended with any useful consequences to either;
that i~ times of tranquility they are no’ wanted ; ir times of
confusion they are never heard. This representatio how-
ever, in my opinion, is ot just. Times of tumult, it 13 trae,
are nioi ihe dimies to leaim ; but the choice swhich men make
of their side and party, in the md:® critical occasiors of the
commonwealth, mav nevertheless depend upon the lessons
they bave received, the books they have read, and the opin-
ions they have imbibed, in seasons of ieisure and quietness.
Some judicious persons, who were present at Geneva duiing
the troubles which lately convulsed thai city, thought they per-
ceived, in the contentions there carrying on, the operation of
that poiitical theory, which the writings of Rosseau, and the
unbounded esteem in which these wriiings are held by bis
countrymen, had diffused amongst the peopie. Throughout
the political disputes that nave within these few years taken
place in Great Britain, in her sister kingdom, and in her for-
eign dependences, it was 1mpossible not to observe, iu the
laniguage of party, in the resolutions of popular meetings; in
debate, in conversadon, in the general strain of those fugitive
and diurnal addresses to the public which such occasions call
forth, the prevalency of those idcas of civil cuthority which
are displaved in the works of Mr. Locke.  The creditof that
great name, the courage and liberality of his principles, the
skill und clearness with which his arguments are proposed,
no less than the weight of the arguments themselves, have
given a repuiation and currency to Yhis opiniors, of which 1
am persuaded, in any unsettled state of public affairs, the in-
fluence would be fclt.  As this is not a place for examining
the truth or tendency of these doctrines, I would not be un-
derstend, by what 1 have said, to express any judgment con-
cerning cither. I only mean *u remark, that such doctrincs
are not without effect ; and that it is of firactical importance
to have the principles from which the obligutions cf sociai
union, and the extent of civil obedience are derived, rightly
explained and well understood. Indeed, as far as I have ob-
scrved, in political, beyond all other subjects, where men are
without some fundamental and scieniific principles to resort
to, they are liable to have their understandings plaved upon
by cant phrases and unmeaning terms, of which cvery party
In cvery country possess a vocabulury.  We appear astonish-
ed when we see the multitude led away by sounds ; but we
should rememter, that if sounds work miracles, it is alwavs
upon ignorance. The influence of names is in exact propor-
tion to the want of knowiedge. |
These are tlie observations with which I Lave judged it ex-
pedient to prepare the attention of my reader. Concerning the
personal motives which engaged me in the foliowing attempt,.
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it is not nececsary that I say much ; the nature of my aca-
demicai situz’ion. a great deal of leisure since my retirement
from it, the rezcmmendation of an honoured and excellent
friend, taé authcrity of the venerable prelate to whom these
labours are inscribed, the not perceiving in what way I could
empioy my time or talents better, and my disapprobation
in iiterary men of that fastidious indolence which sits still
bec.use it disdains to do little, were the considerations that
directed my thoughts to this design. Nor have I repented
of the undertaking. \Whatever be the fate or reception of
this work, it owes its author nothing. In sickness and in
heaiti: I bhave found in it that which can alone alleviate the
one, or giv< enjoyment to the other—-—occuratlon and en-
gagement.
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BOOK 1.

Pre/z'mz'nm:y Considerations.

C— —————

CHAPTER L
DEFINITION AND USE OF THE SCIENCE.

MORAL PHILOSOPHY, Morality, Eth.
ics, Casuisty, Natural Law, mean ali the same thing ;
namely, That Science which teaches men their dutf,
and the reasons of if.

The use of such a study depends upon this, that,
without it, the rules of life, by which men are ordi-
narily governed, oftentimes mislead them, through a
defect either in the rule, or in the application. .

- These rales are, the Law of Honour, the Law of
the Land, and the Scriptures.

CHAPTER 1L
THE LAW OF HONOUR.

3
THE Law of Honour is a system of rules con.
structed by people of fashion, and calculated to fa-
cilitate their intercourse with one another; and for
%0 other purpose.
D
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Consequently, nothing is adverted to by the Law
of Honour, but what tends to incommode this inter-
cdurse.
¢ Hence, this law only prescribes and regulates the
duties betwixt equals ; omitting suck as relate to the
Supreme Being, as well as those which we owe to
cur inferiors.

For which reason, profaneness, neglect of public
worship or private devotion, cruelty to servants, rig-
orous treatment of tenants or other dependants, want
of charity to the poor, injuries done to tradesmen by
insolvency or delay of payment, with numberless
examples of the same kind, are accounted no breach-
es of honour; because a man is not aless agree-
able companion for these vices, nor the worse to
deal with, in those concerns which are usually
transacted between one gentleman and another.

Again,the Law of Honour being consiituted by men
occupied in the pursuit of pleasure, and for the mu-
tual conveniency of such men, will be found, as
might be expected from the character and design of
the law-makers, to be, in most instances, favourable
to the licentious indulgence of the natural passions.

Thus it allows of fornication, adultery, drunken-
ness, prodigality, duelling, and of revenge in the ex-
treme ; and lays no stress upon the virtues opposite
to these.

————

CHAPTER 1l
THE LAW CF THE LAND.

- THAT part of mankind who are beneath «he

Law of Honour, often make the Law of the Land
the rule of life; that is, they are satisfied with
themselves, so long as they do or omit nothing, for
the doing or omitting of which the Law can punish
them.
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Whereas every system of human Laws, considered
asa rule of life, Jabours under the two following
defects :

I. Human Laws omit many duties, as not objects
of compulsion ; such as pizty to God, bounty to the
poor, forgivenes: of injuries, education of children,

titude to benefactors.

The law never speaks but to command, nor com-
mands but where it can compel ; consequently those
duties, which by their nature must be vs/urtary, are
left out of the statute book, as lying beyond the
reach of its operation and auathority.

II. Human Laws permit, or, which 18 the same
thing, suffer to go unpunished, many crimes, because
they are incapable of being defined by any previcus
description—Of which nature is luxury, prodigality,
partiality in voting at those elections in which the
qualification of the candidate ought to determine
the success, caprice in the disposition of men’s for-
tunes at their death, disrespect to parents, and a
multitude of similar examples.

For this is the alternative; either the Law must
define beforehand and with precision the offences
which it punishes, or it must be left to the diszretion
of the magistrate to determine upon each particular
accusation, whether it constitutes that offence whick
the Law designed to punish, or no; which is in ef-
fect lcaving to the magistrate to punich or not to
punish, at his pleasure, the indivicaal who is brought
before him; which is just so much tyranny. Where,
therefore, 2s in the instances above-mentioned, the
distinction between right and wrong is of too subtile,
or of two secret a nature, to be ascertained by any
preconcerted language, the law of most countries,
especially of frec states, rather than commit the lib-
crty of the subject to te discretion of the n:agistrate,
leaves men in such cases to themselves.




26 The Scriptures.

 CHAPTER 1V.
THE SCRIPTURES.

WHOEVER expects to find in the Scriptures
a specific direction for every moral doubt that arises,
looks for more than he will meet with. And to
what a magnitude such a detail of particular precepts
would have enlarged the sacred volume, may be part-
ly understood from the following consideration.—
The laws of this country, including the acts of the
legislature and the decisions of our supreme courts
of justice, are not contained in fewer than fifty folio
volumes; and yet it is not once in ten attempts
that you can find the case you look for,in any law-
book whatever ; to say nothing of these numerous
points of conduct, concerning which the law profes.-
ses not to prescribe or determine any thing. Had-
then the same particularity, which obtains in human
Iaws so far as they go, been attempted in the Scrip-
tures, throughout the whole extent of morality, it is
manifest, they would have been by much too bulky
to be either read or circulated; or rather, as St. John
says, “ even the world itself could not contain the
books that should be written.”

Morality is taught in Scripture in this wise. Gen-
eral rules are laid down of piety, justice, benevo-
lence, and purity : such as worshipping God in spirit
and in truth; doing as we would be done Dby;
loving our neighbour as ourself; forgiving others,
as we expect forgiveness from God; that mercy is
better than sacrifice ; thar not that which entereth
into a man (nor, by parity of reason, any cerer3ni-
al pollutions) but that which proceedeth from the
heart, defilerh him. These rules are occasionally il-
lustrated, either by fictitious examples, as in the para-
ble of the good Samaritan; and of the cruel ser.
vant, who refused to his fellow-servant that indu!
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gence and compassion which his master had shewn
to him : or in instances whict actually presented thzm-
selves, as in Christ’s reproof of his disciples at the
Samaritan village; his praise of the poor widow,
who -2t in her last mite ; his censure of the Phari-
sesy who chose out the chief rooms—~and of the tra-.
dition, whereby they evaded the command to sus-
tain their indigent parents: or lastly, in the resolutioi
of questions, which those who were about our Saviour
proposed io him, as in his answer to the young manwho
asked him, ¢ What lack I yet?”’ and to the honest
scribe who had found out, even in that age and coun-
try, that “to love God and his neighbour was more
than all whole burnt-offerings and sacrifice.”

And this is in truth the way in which all practical
sciences are taught, as Arithmetic, Grammar, Navi-
gation, and the like. Rules are laid down, and ex-
amples are subjoined ; not that these exafnples are
the cases, much less all the cases which will actually
occur, but by way only of explaining the principal of
the rule, and as so many specimens of the method of
applying it. The chief difference is, that the exam-
ples in Scripture are not annexed to the rules
with the didactic regularity toc which we are now-
a-days accustomed, but delivered dispersedly, as
particular occasions suggested them; which gave
them, however, especially to those who heard them,
and were present to the occasions which produced
them, an energy and persuasion, much beyond what
the same or any instances would have appeared with,
in their places in a system. |

Beside this, the Scriptures commonly presuppose,
in the persons to whom they speak, a knowledge of
th&%rinciples of natural justicc; and are employed
not so much to teach zew rules of morality, as to en-
force the practice of it by new sanctions, and by a
greater certainty ; which last seems to be the proper
business of a revelation from God, and what was
most wanted. o
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Thus the < unjust, covenant breakers, and extor.
ticners,” are condemned in Scripture, supposing it
known, or leaving it, where it admits of doubt, to
moralists to determine, what injustice, extortion, cr
breach of covenant, is.

The above considerations are intended to prove
that the Scriptures do not supersede the use of the
science of which we profess to treat, and at the same¢
time to acquit them of aay charge of imperfection
ar insufhiciency on that account.

CHAPTER V.
THE MORAL SENSE.

“THE father of Caius Toranius had been pro-
scribed by the triumvirate.  Caius«Toranius, coming
over to the Interests of that party, discovered to the
officers. who were in pursuit of his father’s life, the
place where he ccncealed himself, and gave them
withal a description, by which they might distinguish
his person when they found him. The old man,
more anxious for the safety and fortunes of his son,
than about the little that might remain of his own life,
began immed:ately to inquire of the ofhcers who
seized him, whether his son was well, whether he
had donc his duty to the satisfaction of his generals.

"Chat son, replied one of the cfficers, so dear to thy
affections, betraved thee to us; by his informaticn
thou art apprehended, and diest. The officer with
this struck a poniard to his heart, ans the unhappy
parent feli, not sc much affected by his fs:c, «s by the
means to which he pwed it.*” ¢

€ L ad
. «/

* « Cains Torauius triumvirum partes sccrtus, proscripti patris uti preto-
rii et ornat viri latebras, xtatem notasque corporis, quibus agnosci posset,
centurionibus edidit qui cum persecurisunt. Sencx de tilii magisvita, et in-
crementis, quam de reliquo spiritu suo solicitus: an incolumis esset, et an
imperatoribus satisfaceret, interro.::c eos cepit.  Fquibus unus: abillo,
inquii, quem tantopere diligis, demowstratus, nustro nungstreio, filii indicic”




The Moral Sense. 20

Now the question is, whether, if this story were
velated to the wild boy, caught some years ago m
the woods of Hanover, or to a savage without expe.
rience, and without instruction, cut off in his infan-
cy from all intercourse with his species, and conse-
quently, under no possible influence of example, au-
thority, education, sympathy, or habit; whether, 1
say, such a one would feel, upon the relation, any
degree of that sentiment of disapprobation of Toranius’
conduct which we feel, or not.

They who maintain the existence of a moral sense
—of Innate maxims—of a natural conscience~—~that
the love of virtue and hatred of vice are instinctive
—-or the perception of right and wrong intuitive (all
which are only different ways of expressing the same
opinion) afhrm that he would.

They who deny the existence of a moral sense, &c.
affirin that he would not.

‘And, upon this, 1ssye is joined. |

As the experiment has never been made, and from
the difficulty of procuring a subject (not to mention
the impossibility of proposing the question to him, if
we had one)is never likely to be made, what would
be the event, can only be judged of from probable
reasons.

Those who contend for the afhrmative, observe, that
we approve examples of generosity, gratitude, fideli-
ty, &c. and condemn the contrary, instantly, without
deliberation, without having any interest of our own
concerned in them; ofttimes without being con-
scicus of, or able to give, any reason for our appro-
bation ; that this approbation is uniform and univer-
sal ; the same sorts of conduct being approved or
disagproved in all ages and countries of the world—
circumstances, say they, which strengly indicate tlve
operation of an insfinct or moral sense.

nccideris ; protinusque pectus cjus gladio trajecit.  Collapsus itacue <%
iAehx, anctore cxdiv, quam ipea credle, miserior ™
Yoarer Max TN Capl it
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On the other hand, answers have been given to
most of these arguments, by the patrons of the oppo-
site system : and,

First, as to the unifsrmity above alleged, they con-
trovert the fact. They remark, from authentic ac-
couants of historians and travellers, that there is scarce-
ly a single vice, which in some age or country of the
world has not been countenanced by public opinion ;
that in one country it is esteemed an office of piety
in chiidren t sustain their aged parents, in another
to dispatch them out of the way ; that suicide in one
age of the world, has been heroism, in another fel-
ony; that theft, which is punished by most laws,
by the laws of Sparta was not unfrequently reward-
ed; that the promiscuous commerce of the sexes, al-
though condemned by the regulations and censure
of all civilized nations, is practised by the savages of
the tropical regions, without reserve, compunction,
or disgrace; that crimes, of which it is no longer
permitted us even to speak, have had their advocates
among the sages of very renowned times; that, if
an inhabitant of the polished nations of Europe is de-
lighted with the appearance, wherever he meets
with it, of happiness, tranquility, and comfort, a
wild American is no less diverted with the writhings
and contortions of a victim at the stake ; that even
amongst ourselves, and in the present improved state
of moral knowledge, we are far from a perfect con-
sent in our opinions or feelings ; that you shall hear
duellingalternately reprobated and applauded, accord-
ing to the sex, age, or station of the person yoa con-
verse with; that the forgiveness of injuries and insults
is accounted by one sort of people magnanimity, by
another, meanness ; that in the above instancer,.and
perhaps in most others, moral approbation follows
the fashions and institutions of the country we live
in ; which fashions also, and institutions themselves,
have grown out of the exigences, the climate, situ-
ation, or local circumstances of the country; or
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have been set up by the authority of an arbitrary chief-
tain, or the unaccountable caprice of the multitude
—all which, they observe, looks very little like the
steady hand and indelible characters of natare. But,

Secondly, because, after these exceptions and abate-
ments, it cannot be denied, but that some sorts of
actions command and receive the esteem of mankind
more than others ; and that the approbation of them
is general, though not universal: as to this they say,
that the general approbation of virtuc, even in instan-
ces where we have no interest of our own to induce us
to it, may be accounted for, without the assistance of
a moral sense : thus, |

<« Having experienced,in some instance, a particu-
lar conduct to be beneficial to ourseives, or observed
that it would be so, a sentiment of approbation rises
up in our minds, which sentiment afterwards ac-
companies the idea or mention of the same conduct,
although the private advantage which first excited it
no longer exist.” 1

And this continuance of the passion, after.the
reason of it has ceased, is nothing more, say they, than
what happens in other cases; especially in the love
of money, which isin no person so eager, as it is
oftentimes found to be in a rich old miser, without
family to provide for, or friend to oblige by it, and
to whom consequently it is no longer, (and he may
be sensible of it too) of any real use or value: yet
is this man as much overjoyed with gain, and mortified
by losses, as he was the first day he opened his shop,
and \.vhen his very subsistence depended upon his suc-
cess 1n 1f.

By these means, the custom of approving certain
aciipns commenced ; and when once such a custom
hath got footing in the world, it is no difficult
thing to explain how it is transmitted and continu.
ed ; for then the greatest part of those who approve of
virtue, approve of it from authority, by imitation,

E
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and from a habit of approving such and such actions,
inculcated in early youth, and receiving, as men
grow up, continual accessions of strength and vigor,
from censure and encouragement, from the bocks
they read, the conversations they hear, the current
application of epithets, the general turn of language,
and the various other causes, by which it universal-
ly comes to pass, that a society of men, touched in
the feeblest degree with the same passion, scon com-
municate to one 2ancther a great degree of it.*
This is the case with mest of us at present; and is
the cause also, that the precess of association, described
in the last paragraph but one, is little now either per-
ceived or wanted.

Amongst the causes assigned for the continuance
and diffusion of the same moral sentiments amongst
mankind, we have mentioned imitation. The effica-
cy of this principle is most observable in children ;
indeed, if there be any thing in them which deserves
the name of an instinct, it is their propensity to imitation.
Now there is nothing which children imitate or ap-
ply more readily than expressions of affection and
aversion, of approbation, hatred, resentment, and the
like; and when these passions and expressions are
once connected, which they soon wiil be by the same
association which unites words with their 1deas, the
passion will follow the expression, and attach upon
the object to which the child has been accustomed to
apply the epithet. In a word, when almost every
thin- else is learned by /mitation, can we wonder to
find the same cause concerned in the generation of
our moral sentiments ?

*¢ From instances of popular tumults, seditions, factions, panicz, 3nd of
all passions, which are shared with a multitude, we niay learn thei.%duence
of society in exciting and svppuriing any emotion ; while the most ungov-
ernable disorders are raised we find by that means, from the slightest and
most frivolous occasions. He must be more or iess than man, who kindles
not in the common blaze. What wonder, then, that moral sentiments are
found of such influence in life, though springing from principles, which may
appear, at first sight, somewhat small and delicate

Hurac's Inquiry concewning the Pringiples of Morals, Sect. 1X. p. 326.




The Moral Sense. 33

Another considerable objection to the system of
inoral instinct is this, that there are no maxims in
the science, which can well be deemed innate, as none
perhaps can be assigned, which are absolutely and u-
niversally true; in other words, which ¢o not bend
to circumstances. Veracity, which seems, if any be, a
patural duty, is excused in many cases, towards an
enemy, a thief, or a madman. The obligatien of
promises, which is a first principle in morality, de-
pends upon the circumstances under which they were
made : they may have been unlawful, or become so
since, or inconsistent with former promises, or erro-
neous, or extorted ; under all which cases, instances
may be cugpgested, where the obligation to perform
the promise wculd be very dubious, and so of most
other general rules, when they come to be actually
applied.

Ar argument has also been proposed on the same
sidc of the question of this kind. Togeiher with
the instinct, there must have been implanted, it is
said, a clear and precise idea of the object upon
which it was to attach. The instinct and the idea
of the object are inseparable even in imagination, and
as necessarily accompany each other as any correla-
sive ideas whatever ; that is, in plainer terms, if we .
ve prompited by nature to the approbation of partic-
ular actions, we must have received also from nature
a distinct conception of the action we are thus
promted to approve ; which we certainly have not
received.

But as this argument bears alike against all in-
stincts, and agzinst their existence in brutes as well as
in men, it wili hardly, I suppose, produce convic-
tiop, though it may be difficult to find an answer toit.

Upon the whole, it seems to me, either that there
exists no such instincts as compose what is called the
moral sense, or that they are not now to be distin-
guished from prejudices and habits; on which ac-
count they cannot be depended upon in moral rea-
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soning: I mean that it is not a safe way of arguing,
 .to assume certain principles as so many dictates, im-
pulses and intincts of nature, and to draw conclu-
sions from these principles, as to the rectitude or
wrongness of actions, independent of the tendency
of such actions, or of any other consideration what-
ever.

Aristotle lays down, as a fundamental and self-evi-
dent maxim, that nature intended barbarians to be
slaves; and proceeds to deduce from this maxim a
'train of conclusions, calculated to justify the policy
‘which then prevailed. And I question whether the
‘same maxim be not still self-evident to the company
of merchants trading to the coast of Africa,

Nothing is so soon made as a maxim; and it ap-
_pears from the example of Aristotle, that authority
. and convenience, education, prejudice, and general
practice, have no small share in the making of them ;
. and that the laws of custom are very apt to be mis-
" taken for the order of nature.

For which reason, I suspect, that a system of mo-
rality, built upon instincts, will only find out reasons
and excuses for opinions and practices already estab-
lished—will seldom correct or reform either.

But farther, suppose we admit the existence of
these instincts, what, it may be asked, 1s their author-
/ity ? No. man, you say, can act in deliberate opposi-
tion to them, without a secret remorse of con-
science. But this remorse may be borne with——and

if the sinner choose to bear with it, for the sake of
the pleasure or profit which he expects from his
wickedness ; or finds the pleasure of the sinto ex-
“ceed the remorse of conscxence, of which he alone 1s
the judge, and concerning which, when he feels them
both together, he can hardly be mlstaken, the moral-
_instinct-man so far as I can understand, has nothing
more to offer.

For, if he allege, that these instincts are so many
indications of the will of God, and consequently pre.
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sages of what we are to look for hereafter ; this, I
answer, is to rescrt to a rule and a motive, ulterior
to the instincts themselves, and at which rule and
motive - we shall by and by arrive by a surer road—
I say sures, so long as there remains a controversy
whether there be any instinctive maxims at all ; or
any difficulty In ascertaining what maxims are in-
stinctive.

‘This celebrated QqQuestion, therefore, becomes in
our system a question of pure cariosity, and as such
we dismiss 1t to the ' determination of those who are
more incuisitive, than we are concerned to be, about
the natvral histery and constitution of the human

specics.

————— R

CHAPTER VL.
"HUMAN HAPPINESS.

THE word bappy isa relative term; that is,
when we call a man bappy, we mean that he is hap-
pier than some others, with whom we compare him;
than the generality of others; or than he himself
was in some other situation : thus, speaking of one
who has just compassed the object of a long pursuit,
“now,” we say, “he is happy ;”’ and in‘a like com-
parative sense, compared, that is, with the general lot
of mankind, we call a man happy who possesses health
and competency.

In strictness, any condition may be denominated
happy, in which the amount or aggregate of pleasure
exceeds that of pain; and the degree of happiness
depends upon the quantity of this excess.

A™ the greatest quantity of it ordinarily attaina-
ble in human life, is what we mean by happiiess,

when we inquire or pronounce what humzn happi-
ness consists in.*

* If any pocitive signification,distinct frem what we mean pleasure, can
be affixed to the term “ happiness,” I should take it to demtle,yzceruia state
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In which inquiry I will omit much usual declama-

tion upon the dignity and capacity of our nature;
the superiority of the soul to the body, of the ration-
al to the animal part of our constitution ; upon the
worthiness, refinement and delicacy of some satis-
factions, or the meanness, grossness and sensuajity of
others; because I hold that pleasures differ in nothing,
but in confinuance and intensity ; fron: a just com-
putation of which, confirmed by what we observe
of the apparent cheerfulness, tranquility, and con-
- tentment, of men of different tastes, tempers, stations,
and pursuits, every question concerning human hap-
piltess must receive its decision.

It will be our business to show, 1f we can,

I. What human happiness does not consist in ;

II. What it does consist in.
Firs r then, Happiness does not consist in the pleas-

ures of sense, in whatever profusion or variety they
be enjoyed. By the pleasures of sense I mean, as well
the animal gratifications of eating, drinking, and
that by which the species is continued, as the more
refined pleasures of music, painting, architecture,
gardening, splendid shews, theatric exhibitions, and

of the nervous system in that part of the human frame in which we feel joy
and grief, passions and affections. Whether this part be the heart, which
the turn of n-ost languages would lead us to believe; or the diaphragm, as
Buffon; or the upper orifice of the stomach, as Van Helmont thought ; or
rather be a kind of fine net-work, lining the whole region of the precordia,
as others have imagined; it is possible, not only that each painful sensation
may ciclently shake and disturb the fibres at the time, but that a series of
such may at length so derange the very texture of the system, as to produce
a perpetual irntation. which will shew itself by fretfulness, impatience, and
restlessness. It1s possible also, on the other hand, that a succession of pleas-
urable sensations may have such an effect upon this subtle organization, as
t5 cauge the fibres to relax,and return into their place and order, and there-
by 10 recover, or, if not lost, to preserve that harmonious confermation
which gives to the mind its sease of complacency and satisfaction. This
state may be denominated happiness, and is so far distinguist § % from
pleasure, that it does not refer to any particular object of enjoyment, or
“consist, like pleasure, in the gratification of one or more of the senses, but
is rather the secondary effect which such objects and gratifications produce
upon the nervous system, or the state in which they leave it. These conjec-
tures belong not, however, to our province. The comparative sense, in
which we have explained the term, happiness, is more popular, and is suf-

ficient for the purpose of the present Chapter.
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the pleasures, lastly, of active sports, as of hunting,
shooting, fishing, &c. For, . ' |

1st, These pleasures continue but a httle while at
atime. This is true of them all, especially of the
grosser sort of them. Laying aside the preparation
and the exXpectation, and computing strictly the actu-
al sensation, we shall be surpised to findg how incon-
siderable a portion of cur time they occupy, how
tew hours in the four and twenty they are able to fili
up.
PQa’ly, These pleasures, by repetition, lose their rel-
ish. It isa property of the machine, for which we
-know no remedy, that the organs, by which we per-
ceive pleasure, are blunted and benumbed, by being
frequently exercised in the same way. There is
hardly any one who has not found the difference be-
tween a gratification, when new, and when familiar ;
or any pleasure, which does not become indifferent
as it grows habitual.

8dly, The eagerness for high and intense delights.
takesaway the relish from all others; and as such
delights fall rarely in our way, the greater part of
our time becomes from this cause empty and uneasy.

There is hardly any delusion by which men are
greater sufferers in their happiness, than by their ex-
pecting too much from what is called pleasure ; that
is, from those intense delights, which vulgarly en-
gross the name of pleasure. The very expectation
spoils them, When they do come, we are often en-
gaged in taking pains to persuade ourselves how
much we are pleased, rather than enjoying any
pleasure which springs naturally out of the object.—
And whenever we depend upon being vastly delight-
ed, w:always go home secretly grieved at missing
our aim. Likewise, as hath been observed just now,
when this humour of being prodigiously delighted
has once taken hold of the imagination, it hinders
us from providing for, or acquiescing in those gent-
ly soothing engagements, the due variety and suc.
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cession of which, are the only things that supply a
continued strezm of happiness.

What I have been able to observe of that part of
mankind, whoss professed pursuit is pleasure, and
who are withhild in the pursuit by no restraints
of fortune, or scruples cf conscience, corresponds suf-
ficiently with this account. I have commonly re-
marked in such men, a restless znd inextinguishable
passion for variety; a great part of their time to be
vacant, and so much of it irksome; and that, with
whatever eagerness and expectation they set out,
they become, by degrees, fastidicus n their choice of
pieasure, languid in the enjoyment, yet miserable un.
der the want of it. |

The truth seems to be, that ihere is a limit, at
which the ple.sures soon arrive, from which they
ever afterwards decline. They are by necessity of
short duration, as the organs cannot hold on their
emoticns beyond a certain iength of time; and if
you endeavour to compensate for the imperfection
in their nature, by the frequency with wlich you
repeat them, you lose more than you gain, by the
fatigue of the faculties, and the diminution of sensibil-
ity.

y’We have said nothing ia this account of the loss
of opportunidies, or the decay of faculities, which,
whenever they happen, leave the voluptuary destitute
and desperate ; tcased by desires that can never be
gratified, and the memory of pleasures which must
return no more.

It will also be allowed by those who have exper:-
enced it, and perhaps by those alone, that pieasure
which is purchased by the incumbrance of our for-
tune, is purchased too dear : the pleasure never com-
pensating for the perpetual irritation of embarrassed
€ircumstances.

Thes: pleasures, after all, have their value : and as
the young are always too eager in their pursuit of
them, the old are sometimes too remiss ; that is, toe
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studious of their ease, to be at the pains for them,
which they really deserve.

S:coxoLy, Neither does happiness consist in an
exemption from pain, labour, care, business, suspense, -
molestation, and “ those evils which are without ;”
such a state being usually attended not with case, but
with depression of spirits, a tastelessness in all our
ideas, imaginary anxicties, and the whole train of
Livachondriacal affections.

" For which reason, it seldom answers the expecta-
tions cf those, who retire from their shops and count-
ing-houses, to enjoy the remainder of their days in
Jeisure and tranquility ; much less of such, asin a
fit of chagrin, shut themselves up in cloisters and her-
mitages, or quit the world and their stations in it, for
solitude and repose. |

Where there exists a known external cause of un-
easiness, the cause may be removed, and the uneasi-
ness will cease.  But those imaginary distresses which
men feel for want of real ones (and which are equal-
ly tormenting, and so far equally real) as they depend
upon no single or assignable subject of uneasiness, ad-
mit ofttimes of no application or relief.

Hence a moderate pain, upon which the attention
may fasten and spend-itself, is to many a refreshment ;
as a fit of the gout will sometimes cure the spleen.
And the szme of any less violent agitaticn of the
mind, as a literary controversy, a law-suit, a contest-
ed election, and, above all, gaming ; the passion for
which, in men of fortune and liberal minds, is only to
be accounted for on this principle. |

TinrpLy, Neither does happiness consist in great-
ness, rank or elevated station.

Were it true that all superiority afforded pleasure,
it would foliow, that, by how much we were the
greater, that Is, the more persons we were superior
to, in the same proportion, so far as depended upon
this cause, we should be the happier ; but so it is,

¥
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that ‘no superiority yields any satisfaction, save that
which we possess or obtain over those with whom we
immediately compare ourselves. The shepherd per-
ceives no pleasure in his superiority over his dog ;
the farmer in his superiority over the shepherd ; the
lord in his superlonty over the farmer; nor the
king, lastly, in his superiority over the lord. Supe-
riority, where there is no competition, is seldom con-
templated ; what most men indeed are quite uncon-
scious of.

But if the same shepherd can run, fight, or wres-
tle better than the peasants of his village ; if the far-
mer can show better cattle, if he kecp a better horse,
or be supposed to have a ionger purse thanany farm.
er in the hundred ; if the lord have more mterest in
an election, greater favour at court, a better house, or
larger estate than any nobleman in the country; if the
king possess a more extensive territory, a more pow-
erful fleet or army, a more splendid establishment,
more loyal subjects, or more weight and authority,
in-adjusting the affairs of nations, than any prince
in Europe : in all these cases the parties feel an actu-
al satisfaction in their superiority.

Now the couclusion that fellows from hence is this
—that the pleasures of ambition, which are supposed
-to be peculiar to high stations, are in reality common
.to all conditions. "The farrier who shoes a horse bet-
ter, and who is in greater request for his skill than
any man within ten miles of him, possesses, for all
that I can see, the delight of distinction and of excel-
ling, as truly and substantially as the statesman, the
soldier, and the schoiar, who have filled Furope with
the reputation of their wisdom, their valour, or their
knowledge.

No superiority appears to be of any accon,nt but
superiority over a rival. This, it is manifest, may
exist wherever rivalships do ; and rivalships fall out
-amongst men of all ranks and degrees. The object
of emulation, the dignity or magnitude of this object,
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imakes no difference; asit is not what either possess-
~s that constitutes the pleasure, but what one possess-
cs more than the other.

Philosophy smiles at the conicmpt with which the
rich and great speak of the petty strifes and competi-
tions of the poor; not reflecting that thesc strifes
and competitions are just as reasonab!c as their own,
and the pleasure, which success affords, the same.

Our position is, thzi nappiness does not consist in
greatness. Axd this position we make out by shew-
ing. thar even what were supposed to be the peculiar
advantages of greatness, the pleasures of ambition
and superiority, are in reality common o all condi-
tions. But whether the pursuits cf ambition be ever
wise, whether they centribute more to the happiness
or misery of the pursuers, is a different question ; and
a question concerning which we may be allowed to en-
tertain great doubt. The pleasure of success is exqui-
site; so also is the anxiety of the pursuit, and the
pain of disappointment—and what is the worst part
of the account, the pleasure is shortlived. We soon
cease to look back upon those whom we have left be.
hind ; new contests are engaged in, new prospects
unfold theinselves; a succession of struggles is kept
up, whiist there is a rival left within the compass of
our views and profession ; and when there is none,
tiie pleasure with the pursuit is at an end.

II. We have seen what happiness does not consist
in. We are next to consider in what it does consist.

In the conduct of life, the great matter is, to know
beforehand, what will please us, and what pleasures
will hold out. So far as we know this, our choice
will be justified by the event. And this knowledge
is more scarce and difficult than at first sight it may
seem to be : for sometimes, pleasures which are won-
derfully ailuring and flattering in the prospect, turn
out in the possession, extremely insipid; or do not
hold as we expected ; at other 'times pleasures start
up, whicii never entered into our calculation ;
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and which wc might have missed of by not fore-
seeing : frem whence we have reason to believe,

that we actuzlly do miss of many pleasures froni
the same .cause. 1say to know ¢ betforehand,” for
after the experiment is tried, it is commonly im-
practicable to retreat or change ; beside that shifting
and changing 1s apt to generate a habit of restlessness,
which 1s destructive of the happiness of every condi-
tion.

By reason of the onginal diversity of taste, capac-
ity, and constituticn, observable in the human species,
and the stll greater variety, which habit and f'ishznn
have introduced in these pariiculars, it 1s impossible
to propose any plan of happiness, which will succeed
to all or any methed of life ‘which 1s uvniversally el-
1gable or practicable, -

All that can be said is, that there remains a pre-
sumption 1 favour of those conditiens of hfe n
which men generally appear mest checrfsl and con-
tented. For though the apparent happiness of man-
kind be not alwavs a true measure of their real hap-
piness, it is the best measure we have.

Taking this for my guide, I am inclined to belizve
that happiness consists, -

FirsT,In the exercise of the social affections.

Those persons commonly possess good spirits who
have about them many objects of aftection and esdear-
ment, as wife, children, kindred, friends. And to the
want of these may be lmputed the peevishness of
monks, and of such as lead 2 monasnc life.

Ot the same nature with the indulgence of our do-
mestic affections, and equally refreshing to the spirits,
1s the pleasure which results from acts of bounty and
beneficience, exercised either in giving money, orin
imparting *o those who want it, the assistance of our
skill and profession.

Another main article of human happiness is,

SECOND, The exercise of our faculties, cither of
body or mind, in the pursuit of some engaging cnd.
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It sceins to be true, that no plenitude of present
wratifications, can make the possessor happy iora coun-
tinuance, unless he have something in reserve—-ome-
thing to hope for, and look forward to. This I con-
clude to be the case, from comparing the alacrity
and spitits of men, who arc engzged in any pur:uit
which interests them, with the dejection and ennui of
almost all, who are either born to so much thar they
want nothing more, or who have used up their satis-
factions too soon, and drained the sources of them.

It is this intolerable vacuity of mind, which car-
ries the rich and great to the horse-course and the
gaming table ; and often engages them in contests
and pursuits, of which the success bears no propor-
tion to the solicitude and expence, with which it i<
sought. An election for a disputed borough :hall
cost the parties twenty or thirty thou<and poundsa
piece, to say nothing of the anxiety, humiliation, and
faticue of the canva:s; when a seat in the House of
Commons, of exactly the same value, may be had fer
a tenth part of the money, and with nec troubie. 1
do nct meniion this to blame the rich and great,
{perhaps they cannot do better) but in confirmation
of what 1 have 2dvanced. |

Hope, which thus appears to be of so much impor-
tance to our happiness, is of two kinds, where there
is something to be done towards attaining the objec:
of our hope, and where there *s nothing to be done.
The first alone 15 of any value; the latter being an:
to corrupt into impatience, having nothing in its
power but to sit still and wait, which coon grows
riresome.

‘The doctrine delivered under this head may be
readily admitted ; but how to provide cur.elves with
a successicn of pleasurable engagements, is the difli-
culty. "This requires two thing.; judzment in the
choice of ends adapted to our opportunities ; and a
command of imagination, so as to be able, when the
judgment has made choice of 2n end, to tiansfer a
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pleasure to the means ; after which the end may be
forgotten as soon as we will.

Hence those pleasures are most valuable, not which
are most exquisite in the fruition, but which are most
productive of engagement and activity in che pursuit.

A man who is in earnest in his endeavours after
the happiness of a future state, has, in this respect,
an advantage over all the world. For he has con-
stantly before his eyes an object of supreme impor:-
ance, productive of perpetual engagement and activ-
ity, and of which the pursuit (which can be said of
no pursuit besides) lasts him to his life’s end. Yet
even he must have many ends, beside the far end :
but then they will econduct to that, be subordinate,
and i some way or other czpable of being referred to
that, and derive their sausfaction, or an addition
of satlsfactxon, from that.

Engagement is every thing. The more significant,
however, our ¢ ngagements are, the better ; such as
the planniug of laws, Institutions, manvfactures, char-
ities, improvements, public works and the endeav-
ouring, by cur interest, address, sohatauons and ac-
tivity to carry tnem into ffect : or upon a smaller
scale, the procuring of a maintenance and fortune for
our families by a course of industry and application
to eur callings, which forms and gives motion to the
common occupations of life; training up a child;
prosecuting a scheme for his future establishment;
making ourselves masters of a language or a science ;
improving or managing an estate; labouring after
a piece of preferment: and lastly, any engagement,
which is innocent, is better than none : as the writ-
ing of a book, the building of a house, the laying out
of a garden, 'the digging of a fish-pond—even the
rasing of a cucumber or a tulip.

Whilst the mind is taken up with the objects of
business before us, we are commonly happy, whatev-
er the object or busiress be : when the mind is absent,
and the thoughts are wandering to something else
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than what is passing in the piace in which we are,
we are often miserable.

THirD, Happiness depends upon the prudent cane
stitution of the habits.

The art in which the secret of humnan happiness
in a great measure consists, is to sef the hzbits in such
a manner, that every change may be a change for
the better. The habits themselves are much the
same ; for whatever is made habitual, becomes
smooth, and easy, and nearly indifferent. The re-
turn to an old habit is likewise easy, whatever the
habit be. Therefore the advantage is with those
habits which allow of induigence in the deviation
from them. The luxurious receive no greater pleas-
ure, from their dainties, than the peasant does from
his bread and cheese: but the peasant, whenever he
goes abroad, finds a feast ; whereas the epicure must
be well entertained to escape disgist. Those who
spend every dzy at cards, and those who go every
day to plough, pass their time much alike; intent
upon what they are about, wanting nothing, regret-
ting notliing, they are both for the time in a state of
ease: but then, whatever suspends the occupation
of the card-player, distresses himi1 ; whereas to the
laboarer, every interrupiion is a rofreshment : and
this appears in the different effect that Sunday pro-
duces upon the two, which proves a day of recrea-
tion to the one, but a lameatable burthen to the oth-
er. The man who has learned to live alone, feels
his spirits enlivened whenever he enters into coms
pany, and takes his leave without regret; another,
who has long been accustome: to a crowd, or con-
tinual succession of company, experiences in compa-
ny no elevation of spirits, nor any greater satisfac-
tion, than what the man of retired life finds in his
chimney corner. So far their conditions are equal ;
but let a change of place, fortune, or situation, sepa-
rate the companion from his circle, his visitors, his
club, common room, or coffee-house, and the differ-
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ence of advantagein the choice and constitution of
the two habits will shew itself. Solitude comes to
the one clothed with melancholy ; to the other it
bring. liberty and quiet. You will see the one fret-
ful and restless, at a loss how to dispose of his time,
tiil the hour come round that he can forget himself
in bed ; the other easy and satisfied, taking up his
book, or his pipe, as soon as he finds himseit alone ;
ready to admit any little amusement that casts vp, or
to turn his hands and attention to the first business
that presents itself ; or content without either to sit
still, and let his trains of thought glide indolently
through Lis brain, without much use, perhaps, or
pleasure, but without bankering atter any thing bet-
ter, and without irritation. A reader, who has in-
ured himself to books of science and argumenta-
tion, if a novel,a well written pamphlet, an article
of news, a marrative of a curious voyage, or the
journil of a traveller, fall ia his way, uts dowa to
the repast with relish; enjovs his entertainment
while it lasts, and can return, when it i over, to his
craver reading, without distaste. Another, with
whom nothing will go down but works of humcur
aud pleasaniry, or whose curiosity must be interested
by perpetual novelty, will consume a bookseller’s
window in half a forenoon ; during which time he
1s rather 1in search of diversion than diverted ; and
as books to his taste are few, and short, and rapidly
read over, the stock 1s soon exhausted, when he 1s
left without rescurce from this principal supply of
harmiess amusement.

So far as circumstances of fortune conduce to hap-
p*ncss, it 1s 1iot the income which anv man possesses,
but the increase of income that affords the p]c.zsun:.
‘T'wo persons, of whom one begins with and hundred
and advances his incomie to a theusand pounds a
vear; and the other sets off with athousand, and
dwindles dowa to an hundred, may, in the coursc
of their time, have the receipt and spending of the
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same sum of money : yet their satisfaction, so far as
fortune is concerned in it, will be very different : the
series and sum total of their income being the same,
it makes a wide difference at which end they begi.

FourTH, Happiness consists in health.

By health I understand, as well freedom from bodi-’
ly distempers, as that tranquility, firmness, and alac-
rity of mind, which we call good spiriis ; and which
may properly enough be included in our notion of
health,as depending commonly upen the same causesy
and yielding to the same inanagement; as our bodily
constitution. |

Health, ip this sense, is the one thing needful.
Therefore no pains, expense, self-denial, or restraint,
to which we subjec: our<elves, for the sake of health,
is too much. Wherher it require us to relinqui:h la-
crative situziions, to zhstain from favoarite indul-
gences, tc control iniemperate pas:ions, or undergo
tedious regimens; whatever difficuities it jays us un-
der, a man who pursues his happiness rativmaily and
resolutely, will be content to submit to.

When we are in perfect health and spirits, we feel
in ourselves a happiness independent of any particu-
lar outward gratification whatever, and of which we
can give no accourit. This is an enjoyment which the
Deity has annexed to life ; and probably constitutes,
in a gredt measute, the happiness of infants and brutes,
especialiy of the lower and >edentary orders of animals,
as of oysters, periwinkles, and the like ; for which I
have sometimes been at 2 loss to find out amu ement.

The above account of human happiness will justify
the two following conclusions, which, alrhough found
m most books of morality, have seldom, I thizk. been
supported by any sufficient reasons. R

First, That happiness i: pretty equally distributed
amongst the different orders of civil society.

Second, That vice has no advantage over virtue,
even w.th respect to this world’s happiness.

G
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CHAPTER VIIL
VIRTUCE.

VIRTUE is,  the doing good to mankind, in obe:
dience to the will of God, and far the sake of everlasting
bapyiness.”

According to which definigon,  the good of man-
kind” is the sabject, the  wili of God” the rule, and
< evena*tmg happiness”” the motive of hauman virtue.

Virtue has been divided by some moralists into bz-
nevolenze, prudence, fortitude, and temperance.  Benev-
olence proposes good ends ; prudence suggests the best

means of attaining them ; famtade enables us to en-
counter the difficulties, dangers, and discouragements,
which stand in our way in the pur.uit of these ends;
temperance repels and overcomes the pas<ions that ob-
structit, Benewolence, for instance, prompte us to un-
dertake the cause of an oppressed orphan ; prudence
suggests the best means of going about it ; fortitude
enables us to confront the danger, and bear up against
the loss, disgrace, or repulse, that may attend our un-
dertaking ; and temperance keeps under the love of

fo IR
money, of ease, or amusement, which might divert

us from it.
- Virtue is distinguished by others into two branches
~only, prudence and benevolence ; prudence attentive to

our own interest; benevolence to that of our fellow
creatures: both direct to the same end, the increase
of happiness in nature ; and taking equal concern in
the future as in the present.

The four CARDINAL virtues are, prudence, fortitude,
temperance, and justice.

But the division of virtue, to which we are now-a-
days most accustomed is into dune

- —
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‘Towards God ; as piety, reverence, resignation,
gratitude, &c. .

Towards other men (or relative duties ;) as justice,

charity, fidelity, loyalty, &c.

Towards ourselves ; as charity, sobrietys temper-
ance, preservation of life, care of health, &c.

More of these distinctions have been proposed
which it is not worth while to set down.

I shall proceed to state a few obscrvations, which
relate to the general regulation of human conduct'
unconnected indeed with each other, but very worthy
of attention , and which fall as properly under the
title of this Chapter as of any other.

I. Mankind act more from habit than reflection.

It is on few, only, and great occasions that men
deliberate at all; on fewer still, that they institute
any thing like a regular inquiry into the moral recti-
tude or depravity of what they are about to do; or
wait for the result of it. We are for the most part
determined at once ; and by an impulse, which is the
effect and energy of pre established habits. And this
constitution seems well adapted to the exigences of
human life, and to the imbecility of our moral prin-
ciple. Inthe current occasions and rapid opportuni-
ties of life, there is ofttimes little leisure for reflection;
~and were there more, a man, who has to reason
about his duty, when the temptation to transgress is
upon him, is almost sure to reason himselfinto an
error.

If we arein so greata degree passive under o
habuts, where, it 1s asked, 1s ithe exercise of virtue,
the gmlt of vice, or any use of moral and religious

knowledge ? 1 answer, in the forming and cum, /zctmo
of thesc habits. e S .




50 Virtue.

And from hence results a rule of life of considera.
ble importance, viz. that many things are to be done,
and abstained from, solely for the sake of habit. We
will explain ourselves by an example or two. A beg-
gar,with the appearance of extreme distress, asks our
charity. If we come ta argue the matter, whether
the distress be real, whether it be-not brought upon
himself, whether it be of public advantage to admit
such applications, whether it be not to encourage
idleness and vagrancy, whether it may not invite im-
posters to our doors, whether the money can be
well spared, or might not be better applied ; when
these considerations are put together, it may appear
very doubtful, whether we ought or ought not, to
give any thing. But when we reflect, that the mis-
ery befare our eyes excites our pity, whether we
will or not ; that it is of the utmost consequence to
us to cultivate this tenderness of mind; thatit 1s a
quality, cherished by indulgence, and soon stifled by
opposition : when this, I say, is considered, a wise
man will do that for his own sake, which he would
“haye hesitated to do for the petitioner’s ; he will give
~way to his compassion, rather than offer violence to
2 habit of so much general use.

A man of confirmed good habits will act in the
same manner, without any consideration at all.

This may serve for one instance : another 1s the
following. A man has been brought up from his in-
fancy with a dread of lying. An occasion presents
iteelf, where, at the expense of a little veracity, he
may divert his company, set off his own wit with ad-
vantage, attract the notice and cngage the partiality
of all about him. Thisis not a small temptation.
And when helooks at the other side of the question,
hie sees no mischief that can ensu. from this liberty,
no slander of any man’s reputation, no prejudice
likely tq arise to any man’s interest. Were there
nothing further to be considered, it would be difh-
cuit to show why a man under such circumstances
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might not indulge his humour. But when he reflect:
that his scruples about lying have hitherto preserved
him free from this vice ; that occasions like the pres-
ent will return, where the inducement may be equal-
ly strong, but the indulgence much less innocent ;
that his scruples will wear away by a few transgres-
sions, and leave him subject to one of the meanest and
most perniciows of all bad habits, a habit of lying
whenever it will serve his turn: when all this, I say,
is considered, a wise man will forego the present, or
a much greater pleasure, rather than lay the founda-
tion of a character so vicious and contemptible.

From what has been said may be explamed also
the nature of Aabitual virtue. By the definition of
virtue, placed at the beginning of this Chapter, it ap-
pears, that the good of mankind is the subject, -the
will of God the rule, and everlasting happiness the
motive and end of all virtue. Yet in fact a man
shall perform many an act of virtue, without having
either the good of mankind, the will of God, or
everlasting happiness in his thoughts. How is this
to be understood ? In the same manner as that a man
may be a very good servant, without being conscioys
at every turn of a particular regard to his master’s
will, or of an express attention to his master’s inter-
est ; indeed your best old servants are of this sort;
but then he rwust have served tor a length of time
under the actual direction of these motives to bring
it to this: in which service his merit and virtue con-
sist. |

‘There are hbabits, not only of drinking, swearing,
and lying, and of some other things, which are com-
monly acknowledged to be habits, and called so ; but
of every modification of action, speech, and thought.
Man is 2 bundle of habits. There are habits of in-
dustry, attention, vigilance, advertency ; of a prompt
obedience to the judgment occuring, or of yielding
o the first impulse of passion; of extending our
views to the future, or of resting upon the present :
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~f apprehending, methodisiug, reasoning ; of indo-
‘ance and dilaioriness ; of vmnty, self-conceit, mel-
ancholy, partiality ; of fretfulness, suspicion, cap-
tiousness, censoriousness ; of pride, ambition, cov-
etiousness ; of over-reaching, intriguing, projecting.
In a word, there is not 2 quality, or function, either
of body or mind, which does not feel the influence
of this great law of animated nature.

II. The Christian religion hath not ascertained the
precise quantity of virtue necessary to salvation.

This has been made an objection to Christianity ;
but without reason. For, as all revelation, however
irmparted origimally, must be trinsmitted . by the or-
dinary vechicie of language, it behoves those who
make the objection to shew that any form of words
could be dewsed, which might express this guantity ;
or that 1t is possibie to constitute a.standard of moral
attainments, accommodated to the almost infinite di-
versity which subsists in the capacities and cpportum-
ties of different men.

It seems miost agreeable to our conceptions of jus-
tice, and is consonant enough to the language of
scripture,* to suppose that there are prepared for us
rewards and punishments, of all possible degrees,
from the most exalted happiness down to extreme
misery ; so that “our labour is never in vain;”
whatever advancem :nt we make in virtue, te pro-
cure a proportinnable accession of future happiness ;
as, on the other hand, every accumulation of wvice
is the “treasuring up ‘of so much wrath against the
day of wrath.” It has been said, that it can never be

* ¢ He which soweth sparingly shall reap also sparingly ; and ne which
soweth bountifully shal! reap also bountifully.”” 2 Cor. ix. 65— And that
servant which new his Lord’s will, and prepared not himself, neither did
according to his will, shall be beaten thh many stripes; but he that knew
vot, shall be beaten with few stripes.” Luke xii. 47, 43.—“ Whosoever
shall give you a cup of water to drink in my name, becauac ye belong
to Christ, verily I say unto you, he shall not lose his reward ;” to wit, inti-
matiag thzt thereis in reserve a proportional reward for even the smalleat
act of virtue. Mark ix. 41.—See also the parable of the pounds, Luke
xix. 16, &c. where he whose pcund hath gained ten pounds, was placed
over ten cities ; and he whose pound had gained five pounds, was placed

over five cities.




Virtue. 53

a just economy of Providence, to adit one patt of
mankind into hesven, and condemn tiie other to
hell, since there must 2 very little to choose, cetween
the worst man who is reccived into heaven, and the
best whois excluded. And how know we, it might
be answered, but that there may be as little to
choose in their conditions ¢ |

Without entering into a detail of scripiure mo-
rality which would anticipate our subject, the fol-
lowing general positions may be advanced, I think,
with safety :

1. That a state of happiness is not to be expected
by those who are conscious of no moral or religious
rule. I mean these, who cannot with truth say,
that they have been prompted to one action, or
withheld from one gratification, by any regard to
virtue or religion, ¢ither immediate or habitual.

There needs no other proof of this, than the con-
sideration, that a brute would be as proper an object.
of reward as such a man ; and that, if the case were
so, the penal sanctions of religion could have no
place. For whom would you punish, if you make
such a one as this happy 7—or rather indeed religion
itself, both natural and revealed, would cease to have
either use or authority. |

2. That a state of happinessis not to be expected
by those, who reserve to themselves the habitua!
practice of any one sin, or neglect of one known
unty.

Because no abedience can proceed upon prope:
motives which is not universal, that is, which is not
directed to everv command of God alike, as they
all stand upon the same authority.

Because, such an allowance would in effect 2mount
to a toleration of every vice in the world.

And because, the strain of scripturc language ex-
cludes any such hope. When our duties are recited.
they are put collectively, that is, as all and every ot
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them required in the Christan character. < Add tg
your faith virtue, and to virtue knowledge, and to
knowledge temperance, and to temperance patience,
and to patience godliness, and to godliness brotherly
kindness, and to brotherly kindness charity.”’”* On
the other hand, when «ices are enumerated, they
are put dt.ywzctnely, that is, as separately and sever-
ally excluding .the sinner from heaven. ¢ Neither
fornicators, nor Ydolaters, nor adule erers, nor effem-
dnate, nor abusers of themselves with mankind, nor
thieves, nor covetious, nor drunkards, nor revilers,
nor extorticners, shall inherit the kingdom of
heaven.”’}

Those texts of scripture, which seem to lean a con-

way, as that  charity shall cover a multitude of
sins ;”’{ that “he which converteth a sinner from
the ervor of his way shall kide a multitude of sins ;||
~cangot I think, for the reasons above mentioned, be
extended to sins deliberately, habitually, and obsti-
naxely persxsted in.

5. That a state of mere unprofitableness wxll not
go unpunished.

This is expressly laid down by Christ in the para-
ble of the talents, which supersedes all farther rea-
soning upon tiie subject. ¢ Then he which had re-
ceived onc talent, came and said, Lord, 1 kncw thee
that thou ari an ausiere man, reaping where thou
hast not sown, and gathering where thou hast not
strawed ; and I was afraid, and hid my talent in the
earth ; lo, there thou hast that 1s thine. His Lord
answered and said unto him, thou wicked and sloth-
ful servant, thou knowest (or knewest thou ?) that I
reap where I sowed not, and gather where I have not
strawed ; thou oughtest therefore to have put my
money to the exchangers, and then at my coming
should have received mine own with usury. Take
therefore the talent from him, and give it unto him

*2 Pet. i, 5,6, 7. 41 Car. vi. 9, 10, %1 Pet. iv. &
i James v. 20.
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which hath ten talents; for unto every one that
hath shall be given, and he shall have abundance ;
but from him that hath not shall be taken away
even that which he hath ; and cast ye the unprofitable
sesvant into outer darkness, there shall be weeping and
gnashing of teeth.”’*

1II. In every question of conduct where one side
is doubtful and the other side safe, we are bound to
take the safe side. |

This is best explained by an instance, and I know
of none more to our purpose than that of suicide.
Suppose, for example’s sake, that it appear doubtful
to a reasoner upon the subject whether he may law-
fully destroy himself. He can have no doubt, but
that it is lawful for him to let it alone.

Here therefore isa case, in which one side is donht-
ful, and the other side safe. By virtue therefore of
our rule, he is bound to pursue the safe side, that is,
to forbear from offering violence to himself whilst a
doubt remains upon his mind concerning the lawful-
ness of suicide.

It is prudent, you allow, to take the safe side. But
our observation means something more. We assert
that the action, concerning which we doubt, what-
ever it may be in itsel, or to arother, would in us,
whilst this doubt remains vpon our minds, be cer-
tainly sinful.  The case is expregsly so adjudged by
St. Paul, with whose authority we wiil for the pres-
ent rest contented. I know and am persuaded by
the Lord Jesus, that there is nothing unclean of it
self, but 20 him that estecmeth any thing to be unclean, to
him it is unclean. Happy is he that con-
demneth not himself in that thing which he allow-
eth; and he that doubteth is damned ("condemned )
if he eat, for whatsoever is not of faith (i. e. not done

with ‘ra full persuasion of the lawfulness of it) .is
sin.” |

* Mate, xxv. 24, &c. + Romans, xiv. 14, 22, 23.
.
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Moral Oélz'gatiozz.

CHAPTER 1

THE QUESTION, WHY AM I OBLIGED TO
KEEP MY WORD? CONSIDERED.

WHY am1 obliged to keep my word ? .

Because it 1s right, says one. Because it is agree-
able to the fitness of things, says another. Because
it is conformable to reason and nature, says a third.
Because it is conicrmable to truth, says a fourth.
Because it promotes the public good, says a fifth.
Because it is required by the will of God, conctudes
2 sixth.

Upon which different accounts, two things are ob-
servable : -

First, That they all ultimately coincide.

The fitness of things, means their fitness to pro-
duce happiness : the nature of things, means that
actual constitution of the world, by which some
things, as such and such actions, for example, produce
happiness, and others misery : reason is the princigle,
by which we discover or judge of this constitution :
truth is this judgment expressed or drawn out into
propositions. 5o that it necessarily comes to pass,
that what promotes the public happiness, or . hap-
piness upon the wiole, is agreeable to the fitness of
things, to nature, to reason, and to truth : and such
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as will appear by and by) is the divine character,

that what promotes the general happiness, is requir-
ed by the will of God; and what has all the above
properties, must needs e right ; for rightmeans no
more than ¢dr fonmry to the rule we go by, what-
ever that ruleba.

And this is the reason that moralists, from what-
ever different principles they set out, commonly
meet in their conclusions; that is, they enjoin the
same conduct, prescribe the same rules of duty, and,
with a few exceptions, deliver upon dubious cases
the same determinations.

Secondly, It is to be observed, that ”hgseaaswen»,
all leave the matter short; for the inquirer may
turi round upon his teactier with a second ques-
tion, in which he will expect to be satisfied, namely,
why am I obliged to do what is right; to act agree-
ably to the fitness of things; to conform to reason,
nature, or truth; to promote the public good, or
to obey the will of God ?

The proper method of conducting the inquiry is,
first, to examine what we mean, when we say a-man..
15 0 /é{zgggl_t_g_d_ganl thing, and then, to shew why he
is obliged to do the_thing which we have proposed
a3 an example, namely,  to keep his word.”

. CHAPTER 1L

WHAT WE MEAN WHEN WE SAY A MAN
IS OBLIGED TO DO A THING.

A MANis uxhe said to be obliged, < when he |

is urged b y @ violent motive, resulting from the command ,.’/
of another.”’
First, “The motive must be violent.”> Ifa per-

son, who has done me some little service, or has a
-small place in his disposal, ask me upon some cgcas

-
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sion for my vote, I may possibly give it him, frour a
motive of gratitude or expectation; but I should
hardly say, ‘that 1 was obliged 1o give it him, because
the inducement does not rise high enough. Where-
as, if a father or a master, or any great benefactor,
or one on whom my fortene depends, require my
vote, I give it him of course; and my answer to all
who a-k e why I voted so and so, iz, that my fa-
Xther or my master obliged me ; and that I had recerv-
ed so many favours from, or had so great a de-
pendence upon such a one, that I was ¢bliged to vote
. as he directed me.

SECONDLY, ¢ It Wom the command
of another” Offer a man a_gratuity for domg any
thing, for seizing, for example, an offender, he is not
oblzgcd by your oﬁer to do it; nor could he say he
15, though be may be i;zduffa’, persuaded, prevailed
upon, tempted. If a n;ao*ibtrate, or the man’s imme-

diate superior command it, he considers himself as
obliged to comply, though poaslbly he would lose less
by a rufusal in this case, than in the former.

1 will not undertake to say that the words obliga-
tion and oblzgm’ are used umfurmly in this sense, or
always with this distinction ; nor is it possible to tie
down popular phiases to any constant signification :
but, wherever the motive is violent enough,.-and
coupled with the idea of cormmand, authority, law,
or the will of a superior, there, I take it, \va_alxva)s
re’cfcr)d OUISCl’\ es to be obliged.

—— e ..

l

( that we can be obhged to do nothmg, but what we
| ourselves are to gain or losc something by ; for noth-
jing else can be a “violent motive” to us. As we
should not be obliged to obey the laws, or the magis-
trate, unless rewards or punishments, pleasure or
pain, some how or other depended upon our obedi-
ence; so neither should we, without the same rea-
son, be obliged to do what is right, to practice vir-
tue, or to obey the commands of God.
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CHAPTER Il

THE QUESTION, WHY AM I OBLIGED TO
KEEP MY WORD ? RESUMED.

LET it be remembered, that to be obliged, «is }
to be urged by a violent motive, resuiting from the
command of another.” i

And then let it be asked, Why am I ctliged to
keep my word? and the answer will be, “because 1
am urged to do so by a violent motive’” (namely, the
expectation of being after this life rewarded, if I do,
or punished for it, if I do not) ““resulting from the
command of another” (namely, of God.)

This solution goes to the bottom of the subject, as
no farther question can reasonably be asked.

Therefore, private happiness is our motive, and -
the will of God our rule.
- Whenl first turned my thoughts to mo»al specu-
lations, an air of mystery seemed to hang over the
whole subject ; which arcse, 1 believe, from hence—
that I supposed, with many authors whom I had
read, that to be obliged to do a thing, was very differ-
ent from being induced only to do it; and that the
obligation to practice virtue, to do what is right, just,
&c. was quite another thing, and of another kind,
than the obligation which a soldier is under to obey
his officer, a servant his master, or any of the civil and
ordinary obligations of human life. = Whereas, from
what has been said it appears, that moral oblicati
is like all other obligations ; and that all bligation is.
nothing more than an inducement _of sufficient
strength, and resulting, in some way, from the com-
mand of another. S

Thereis always understood to be a difference be-
tween an act of prudence and an act of duty. Thus, if
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‘¢ ned distrusted a man who owed me a sum of money, I

°
J

4

should reckon it an act of prudence to get another
person bound with him; but I should hardly call it
an act cf duty. On the other hand, it would be

. thought a very unusual and loose kind of language,

to say, that as I had made such a promise it was pru-
dent to perform 1it; or that as my friend, when he

. went abroad, placed a box of jewels in my hands, it

would be prudent in me to preserve it for him ull he
returned.

Now, in what, you will ask, does the difference con.
sist ! inasmuch as, according to our account of the
matter, both in the one case and the other, in acts of
duty as well as acts of prudence, we consider solely
what we ourselves shall gain or lose by the act?

. The difference, and the only difference, is this;
that, in the one case we consider what we shall gain
or lose in the present world ; in the other case we
consider what also we shall gain or lose in the world
\to co:me. |

 Those who would establish a system of morality,
independent of a future state, must®ook out for some
different idea of moral obligation; unless they can
shew that virtue conducts the possessor to certain hap-
piness in this life, or to a much greater share of it,
than he could attain by a different behaviour.

To us there are two great questions :

I. Wiil there be after this life any distribiftion of
rewards and punishments atall ?

- II. Ifthere be, what actions will be rewarded, and
what will be punished ?

‘The first question comprises the credibility of the
Christian religion, together with the presumptive
proofs of a future retribution from the light of na-
ture. The second question comprises the province
of morality. Both questions are too much for one,
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work. The affirmative therefore of the first, although
we confess that it is the foundation upon which the
whole fabric rests, must in this treatise be_taken foxr'

granted,

CHAPTER 1V.
THE WILL OF GOD:.

AS the will of God is our rule, to inquire whag

- -

is our duty, or what we are obliged to do, inany in-
stance, is, in effect, to inquire what is the will of God
in that instance ? which consequently bec@mes the
whole business of morality.
~ Now there are two methods of coming at the will
*of God on any point : |
- I By his express declarations, when they are to
be had ; and which must be scught for in scripture,
— II. By what we can discover of his designs and dis-
positions from his works, or, as we usually call it, the

fight of nature.

'

And here we may observz the absurdity of sepera- ;
ting natural and revealed religion from each other. |
The object of both 1s the same—to discover the will
of Ged—and, provided we do but discover it, it mat-
ters nothing by what means.

An ambassador, judging by what he knows of his
soveragn’s disposition, and arguing from what he
has observed of his conduct, or is acquainted with
his designs, may take his measures in many cases witl;
safety ; and presume, with great probability, how
his master would have him act on most occasions that
arise : but if he have his commission and instructions
in his poeket, it would be strange not to look into

—

!
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them. He will naiurally conduct himself by both
rules ; when his instructions are clear and positive,
there is an end of all farther deliberation (unless in-
deed he suspect their authenticity): where his in-
structions are silent or dubious, he will endeavour to
supply or explain them, by what he has been able to
collect from other quarters of his master’s generai
incliration or intentions.

Mr. HuwMg, in his fourth Appendix to his Princi-
ples of Morals, has been pleased to complain of the
modern scheme of uniting Ethics with the Christian
Theology. They who find themselves disposed to
join in this compiaint wili do well to observe what
Mr. Hume himself has been able to make of morality
without ghis union. And for that purpose;, let them
read the second part of the ninth section of the above
essay ; which part contains the practical application
of the whole treatise,—a treatise which Mr, HUME
declares to be * incomparably the best he ever wrote.”
When they have read it over, let them consider,
whether any motives there proposed are likely to be
found sufficient to withhold men from the gratlﬁca-
tion of lust, revenge, envy, ambition, avarice, or to
prevent the existence of these passions. Unless they
rise up from this celebrated essay, with stronger im-
pressions upon their minds, than it ever left uvpon
mine, they will acknowledge the necessity of addi-
tional sanctions. But the necessity of these sanctions
is not now the question. 1i they be in fact estabiished,
if the rewards and punishments held forth in the
gospel will actually come to pass, they must be con-
sidercd. Such as reject the Christian religion are to
make the best shift they can to build up a system,
and lay the foundations of morality without it.
But it appears to me 2 great inconsistency in those
who receive Christianity, and exzpect something to
come of it, to endeavour to keep all such expecta-
{nons ot of sight in their reasonings concerning hu-

man duty.
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The method of coming at the wiil of God concern.
ing any action, by the light of naturs, i tg enqu_i{e in..
to * the tendency of the action to proiuote or dimip.
ish the genera éx'ppiggsg.” This ruic woceeds upon
the presumption, that God Almigh:y :ilis 2nd wishe
es the happiness of his creatures; and consequently,
that those actions, which promote that w:ll and wish, |
must be agreeable to him ; and the contrary.

As this piesumption is the foundation of our
whole system, it becomes necessary to explain the

reasons upon which it rests.

L R
e —————

CHAPTER V.
THE DIVINE BENEVOLENCE.

WHEN God created the human species, el
ther he wished their happiness, or he wiskied thei
misery, or he was incifferent and unconcerned abou
both.

Jf he had wished our misery, he might havey
made sure of his purpose, by forming our sciices to
be as many sores and pains-to us, as thcy are now
instruments of gratification and enjoyment; or by
placing us amids<t objects so 1il suited to our percep-
tions, as to hav: continually offended us, instzad of
ministering t- our refreshment and delight. He
might have iiade, for example, every thing we tast-
ed bitter; c¢v.ry thing we saw loathsome; every
thing we touch.d a sting ; every smella stench ; and
every srund a ai-cord.

If he had bee:: indifferent about our happiness ory
misery, we must impute to our good fortune (as all
design by this supyposition is excluded) both the ca-
pacity of our senscs to receive pleasure, and the sup-
ply of external obj-cts fitted to produce it. |

1
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But either of these, and stll more both of them,
being too much to be attributed to accident, noth-
ing remains but the_first supposition. that God,.when
he created the human species, wished their happi-
ness, and niade for them the provision which he has
made; with that view, and for that purpose.

The same argument may be proposed in different
terms, thus: Contrivance proves design; and the
predominant tendency of the contrivance indicates
the disposition of the designer. The world abounds
with contrivances; and all the contrivaances which
we are acquainted with, are directed to beneficial
purposes. Evil no doubt exists ; but is never, that
we can perceive, the abject of contrivance. Teeth
are contrived fc eaf, not to ache ; their aching ncw
and then is incidental to the contrivance, perhaps,
inseparable fro.y it; or even, if you will, let it be
called a defect in the contrivance ; but it is not the
obiect of it. This is a distinction which well deserves
to be attended to. In describing implements of hus-
bandry, you would hardly say of a sickle, that it is
made to cut the reaper’s fingers, though from the
construction of the instrument, and the manner of
-using it, this mischiei often happens. Bautif you
had occasion to describe instruments of torture or
execution, this engine, you would say, is to extend
the sinews; this to dislocate the joints; this to
break the bones; this to scorch the soles of the feet.
Here pain and misery are the very objects of the
contrivance. Now nothing of this sort is to be
found in the works of nature, We never discover
a train of cortrivance to bring about an evil purpose.
No anatomist ever discovered a system of organiza-
tion, calculated to produce pain and disease ; or, in
explaining the parts of the human vody. ever said,
this to irritate ; this to inflame; this duct is to
convey the gravel to the kidneys; this gland to se-
crete the humour which forms the gout: if by
chance he come at a part of which he knows not
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the use, the most he can say is, that it is useless ; no
one ever suspects that it is put there to incommode,
to annoy or torment. Since then God hath called
forth his consumiate wisdom to contrive and pro-
vide for our happiness, and the world appears to
have been constituted with this dcsign at first, so
long as this constitution is upholden by him, we mu
in reason suppose the same design to continue.

The contemplation of universal nature rather be-{
wilders the mind than affects it. There is always a
bright spot in the prospect upon which the eye rests ;
a single example, perhavs, by which each man finds
himself more convinced than by all others put togeth-
er. I seem, for my own_part, to see the benevo- !
lence of the Deéity more_clearly in the pleasures of ’
very young children, than in any thing in the world.
The pleasures of grown persons may be reckoned
martly of their own procuring; especially if there
has been any industry, or contrivance, or pursuit,
to come at them ;- or if they are founded, like mu-
sic, painting, &c. upon any qualification of their own
acquiring. But Jthe/ pleasures of a healthy infant
are so manifestly orovided for it by another, and the
benevolence of the provision is so unquestionable,
that every child I see at its sport affords to my mind
a kind of sensible evidence of the finger of God,
and of the disposition which directs it.

Bu: the example, which strikes each man most
strongly, is the true example for him; and hardly
two minds hit upon the same; which shews the
abundance of such examples about us.

We conclude, therefore, that God wills and wish~
es the happiness of hi. creatures. A:.d this conclu-
sion being once established, we are at liberty to go
on with the rule built upon it, namely, ¢ that the
method of coming at the will of God, concerning
any action, by the light of nature, is to inquire into
the tendency of that action to prompote or diminish
the general happiness.”
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CHAPTER VL

UTILITY.

So theén actions are to be estimated by their
tendency.* Whate ver is expedient is right. It is

the utility of any ny moral rule alone which constitutes

the obligation of it.
But to all this there seems a plain ob]ectxon, viz.

{that many actionls are useful, which no man in his

| senses will allow to be right. There are occasions,

in which the hand of the assassin would be very use-

ful. The present possessor of some great cstate em-

ploys his mnfluence and fortune to annoy, corrupt, or
oppress all about him. His estate would devolve, by

7C ‘ ""hxs death, to a successor of an opposite character. 1t
g 1s useful, therefore, to dispatch such a one as soon as
possible out of the way; as the neighbourhood wiil
change thereby a pernicious tyrant for a wise and
generous benefactor. It may be useful to rob a mi-

ser and give the money to the poor; as the money,

‘no doubt, would produce more happiness, by being

laid out in food and clothing for half a dozen distress.

ed families, than by continuing locked up in“a miser’s

chest. Tt may be useful to get possession of a place,

a piece of preferment, or of a seat in parliament, by
bribery or false swearing ; as by means of them we

may serve the public more eftectually than in our
private station. What then shall we say ? Must we

admit these actions to be right, which would be to

® Actions in the abstract are right or wrong, according to their teadercy ;
the agent is virtuous or vicious, according to his desiga.  Thus, if the ques-
tion be, Whether elieving common beggars be right or wrong ? weinquire
into the 7. ndency of such a conduct to the public advantage or inconvenience.
Ifthe questlou be, Whether a man remarkable for this sort of bounty, is to
be esteemed virtuous for that reason ? we inquire into his  design, whether his
Lberality sprung from charity or from ostentation ? It is evident that vur
concern is with actions in the abstract,
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justify assassination, piunder, and perjury; or must
we give up our principle, that ihe criterion of right
is utility ?

It is not necessary to do either.

The true answer is this ; that these actiops, after
all, are not useful, and for that reason, and ithat
alone, are not right.

To see this point perfectly, it must be observed
that the bad consequences of action are twofold,(
particular and general, ' .
The particalar bad consequence of an action, is /
the mischief which that single action directly and
immediately occasions. | S -

The general bad consequence is, the violation of
some necessary or usefui gencral rule.

Thus the particular bad consequences of the as-
sassination above described, are the fright and pain
which the deceased underwent ; the loss he suffered
of life, which is as valuable to a bad man as to a good
one, or more so; the prejudice and afflicion, cf
which his death was the occasion, to his family,
friends, and dependants.

The geperal bad consequence is the violation of
this necessary general rule, that no man be put to/
death for his crimes but by public authority.

Although, therefore, such an action have no par-
ticular bad consequence, or greater particular good
consequences, yet it is not useful by reason of the
general consequence, which is of more importance,
and which is evil. And the same of the other twa
instances, and of a million more, which might be
ment:oned.

But as this solution supposes, that the moral gov-
ernment of the world must proceed by general rules,
1t remains that we shew the necessity of this,
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CHAPTER VII

THE NECESSITY OF GENERAL RULES.

YoU cannot permit one action and forbid
arother, without shewing a difference between them.
Consequently, the same sort of action must be gener-
ally permitted or generally forbidden. Where,
therefore, the general permission of them would be
pernicious, it becomes necessiry to lay down and sup-
port the rale which generally forbids them.

Thus, to return once more to the case of the assas-
sin. The assassin knocked the rich villain on the head,
because he thought him better out of the way than
in it. If you allow this excuse in the precent in-
stance, you must allow it to all, who act in the same
manner, and from the same motive ; that is, you
must allow every man to kill any one he meets, whom
he thinks noxious or useless; which, in the event,
would be to commit every man’s life and safety to
the spleen, fury, and fanaticism of his neighbour—a
disposition of affairs which would soon fill the world
with misery and confusion; and ere long put an
end to human society, it not to the human species.

The necessity of ~general rules_in human govern-

/mentg_;S-appazenr but whether the same necessity
{ subsist in the divine economy, in that distribution of
| rewards and punishments, to which a moralist looks
| forward, may be doubted. ‘

I answer, that general rules are necessary to every
moral government; and by moral government I
miean any dispensation, whose object 1s to influence
the conduct of reasonable creature-.

For if, of two actions perfectly similar, one be pun-
ished, and the other be rewarded or forgiven, which
is the consequence of rejccting general rules, the sub-
jects of such a dispensation would no longer know,
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either what to expect or how to act. Rewards and
punishments would cease to be such—would become
accidents. Like the stroke of a thunderbolt, or the
discovery of a mine, like a blank or benefit ticket
a lottery, they would occasion pain or pleasure when
they happened ; but following in no known order,
from any particular course of action, they could have
no previous influence or effect upon the conduct.

An attention to general rules, therefore, is includ-
ed in the very idea of reward and punishment. Cona
sequently wha. . -r reason there is to expect future re-
ward and punishment at the hand of God, there is|
the same reason to believe, that he will proceed 1
the distribution of it by general rules.

Before we prosecute the consideration of general
consequences any farther, it may be proper to antici-
pate a reflection, which will be apt enough to sug-
gest itself in the progress of our argument.

As the general consequence of an action, upon
which so much of the guilt of a bad action depends,
consists in the example; it should seem, ithat, if the
action be done with perfect secrecy, so as to furnish
no bad example, that part of the guilt drops off.
In the case of suicide, for instance, if a man can so
manage matters, as to take away his own life, with-
out being known or suspected to have done so, he
is not chargeable with any mischief from the exam-
ple; nor doss his punishment seem necessary, in
order to save the authority of any general rule.

In the first place, those who reason in this manner
do not observe that they are setting up a general
rule, of all others the least to be endured ; namely,
that secrecy, whenever secrecy is practicable, wilJ
justify any action.

Were such a rule admitted, for instance, in the
case above produced, is there not reason to fear that
- people would be disappearing perpetually?
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In the next place,I would wish them to be weli
satisfied about the points proposed in the following
queries :

v 1. Whether the scriptures do not teach us to ex-
pect that at the general judgment of the world, the
most secret actions will be brought to light ?*

\ 2. For what purpose can this be, but to make
themn the objects of reward and punishment ?

i 8. Whether being so brought to light, they will
not fall under the operation of those equal and im-
partial rules, by which God will deal with his crea-
tures ?

They will then become examples, whatever they
be now; and require the same treatment from the
judge and governor of the moral world, as if they
had been detected from the first.

S —————

CAAPTER VIII

THE CONSIDERATION OF GENERAL CON-
SEQUENCES PURSUED.

'THE general consequence of any action may
be estimated, by asking what would be the conse-

o————, p———

quence, if the same sort of actions were generally
permitted. But suppose they were, and a thousand
such actions perpetrated under this permission ; is it
just to charge a single action with the coliected guilt
and mischief of the whole thousand ? I answer, that
the reason for prohibiting and punishing an action
(and this reason may be cailed the guilt of the action,
if you please) will always be in_g}:oygrtio& _to the
whole_mischief that would arise from the general

# « In the day when God shall judge the secrets of men by Jesus Christ,”
Rom. xi. 16— Judge nothing before the time until the lord come, who
will bring to light the hiddenghings of darkneys, ard will make manifes:
the counsels of the heart.” 1 Cor.iv. 5.




General Consequences pursued. 71

impunity and toleration of actions of the same

sort.
 Whatever is expedicnt is right,”” But then it

e ——

must be expedient upon the whole,-at the long run,
in ail its effects,- collateral and remote, as well as in
those which are immediate and direct ; as it is obvi-
ous, that, in computing consequences, it makes no
difference in what way or at what distance they ensue.

To impress this doctrine vpon the minds of young
readers, and to teach them to extend their views be-
yond the immediate mischief of a crime, I shall here
subjoin a string of instances, in which the particular .
consequence is comparatively insignificant; and
where the malignity of the crime, and the severity
with which human laws pursue it, is almost entirely
founded upon the general consequence. |
~ The particular consequence of coining is, the loss
of a guinea, or of half a guinea, to the person who
receives the counterfeit money; the general conse-
quence (by which I mean the ccnsequence that wouid
ensue, if the same practice were generally permitted)
15 to abolish the use of money.

The particular consequence: of forgery is, a damage
of twenty or thirty pounds to the man who accepts
the forged bill ; the general censequence 1s ihe stop-
page of paper currency.

The particular consequence of sheep-stealing, or
horse-stealing is, a loss to the owner, to the amount
of the value of the sheep or horse stolen ; the general
consequence is, that the land could not be occupied,
nor the market supplied with this kind of stock.

The particular consequence of breaking into a
house empty of inhabitants is, the loss of a pair of
silver candlesticks, or a few spoons ; the general con-,
sequence 1is, that nobody could leave their house
empty.

The particular consequence of smuggling may be
a deduction from the national fund, too minute for

K
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computation: the general consequence is, the de-
struction of onc entire branch of public revenue; a
proportionable increase of the burthem upon other
bratiches ; aad the ruin of all fair and open trade in
the article smuggled.

The particular consequence of an officer’s breaking
his parole 15, the loss of a prisoner, who was possibly
not worth keepmg ; the general consequence is, that
this mitigation of captivity would be refused to all
others.

And what proves incontestibly the superior import-
ance of gereral consequences is, that crimes are the
same, and treated in the same manner, though  the
particular consequence be very d_lﬁ'erent. The crime
and fate of the house-breaker is the same whether
his booty be five pounds or fifty. .And the reason
is, that the general consequence is ‘the same.

The want of this distinction between particular
and general consequences, or rather the not sufficient-
ly attending to the latter, is the cause of that perplex-
ity which we meet with in ancient mioralists. On
the one hand, they were sensible of the absurdity of
pronouncing acticiis good or ¢vil, without regard te
the good or evil they produced. On the other hand,
they were startled at the conclusions to which a steadv
adherence to consequences seemed sometimes to con-
duc: them. To relieve this difficulty, they contriv-
ed the = mperes Or the bonestum, by which terms they
meant to constitute a measure of right, distinct from
utility. Whilst the utils served them, that is, whilst
it corresponded with their habitual notions of the
rectituuc of actions, they went by it. When they
fell in with such cases as those mentioned in the sixth
Chapter, they took leave of their guide, and resorted
to the honestumm. The only account they could give
of the matter was, that these actions quht be useful ;
but, because they were not at the same time /Janesta,
they werc by no means to be deemed just or right.
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From the principles delivered in this and the two
preceding Chapters, a maxim may be explained, which
is in every man’s mouth, and in most men’s without
meaning, viz. “not to do evil that good may come :™*

that is, let us not violate a_general rule for the sake

of any particular good consequence we may expect. ;
Which is for the most part a salutary caution, the ad-

vantage seldom compensating for the violation of
the rule. Strictly speaking, that cannot be * evit”
from which “good comes;”” but in this way, and
with a view to the distinction between particular and
general consequences, it may.

We will conclude this subject of consequences with
the following reflection. A man may imagine, that
any action of his, with respect to ithe public, must
be inconsiderable ; so also is the agent. If his crime
produce but a small effect upon the universal inter-
est, his punishment or destruction bears a small pro- /
portign to the sum of happiness and misery ia the
creation.

(1 ]
CA———

CHAPTER 1X.
OF RIGHT.

RiGHT and obligation are reciprocal ; that is,

- — -t Sep—
——

wherever there is a_right in one person, there is a.
corresponding obligation upon others. If ore mam
has a ¢ right” to an estate, others are  obliged” tc
abstain from it. If parents have a *right”’ to rev-
crence from their children, children are ¢ obliged”
to reverence their parents; and so in all other in-
stances. | -

Now, because moral cbligation depends, as we haye it 5~
seen, upon the will of God, right, which is coxrela- (. jr1-.
tive to it, must depend upon the same. Right there-
fore signifies, consisicncy with the will of God. o
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But if the divine will determine the distinction of:
right and wrong, what else is it but an identical
proposition, to say of God, that he acts right? or

-bow is it pos-ible even to conceive that he should act
wrong ? yet these assertions are intelligible and sig-
nificant. The case is this: by virtue of the two
principles, that God wills the happiness of his crea-

4 tures, and that the will of God is the measure of
right and wrong, we arrive at certain conclusions ;
which conclusions become rules ; and we soon learn
to pronounce actions right or wrong, according as
they agree or disagree with our rules, without look-
ing any farther; and when the habit is once estab-
lished of stopping at the ryles, we can go back and
compare with these rules even the divine conduct
*tself, and yet it may be true (only not observed by
us at the time) that the rules themselves are deduced
from the divine will.

Right is a quality of persons or actions._

nsy; as when we say, such aone hasa
“nght” to this estate; parents have a “right” to
reverence from their children ; the king to allegi-
ance from his subjects; masters have 2 “ right” to
their servants’ labour ; a man hath not a “right”
over his own life. |
actionsy asin such expressions as the following -
it is “right’”” to punish murder with death; his be-
haviour on that occasion was “ right ;" it is not
“right”” to send an unfortunate debtor to jail; ke
did or acted * right,” who gave up his place rather
than vote against his judgment.

. In this latter set of expressions, you may substitute
}]'l the definition of right above given for the term itself,
| v. g. it “1s consistent with the will of God” to pun-

ish murder with death—his behaviour on that occa-
ston was “ consistent with the will of God"”—it is not
“¢ consistent with the will of God” to send an unfor-
tunate debtor to jail—-he did, or acted ¢ consistently
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with the will of God,” who gave up his placMer

than vote against hi. judgment. .

In the former set, you must vary the phrase a lit- Y
tle, when you introduce the definition instead of the “
term. Such a one has a “right” to this estate, that
is, it 1s * consistent with the will of God,”” that such
a one should have it—parents have a “ right’” to rev-
erence from their children, that is, it is - consistent
with the wili of God,” that children should rever-
ence their parents ; and the same of the rest.

. -]
——————

CHAPTER X,

THE DIVISION OF RIGHTS.

/ RIGHT S, when applied to persons, are)
|Natural or adventitious, /
}Alienable or unalienable,

Perfect or imperfect.

FirsTt, Rights are natural or adventitious,
Natural rights are such as would belong to a man,
/although there subsisted in the world no civil gov-/

ernment whatever.

Adventitious rights are such as would not.

Natural rights are, a man’s right to his life, limbs,
and liberty ; his right to the produce of his person-
al labour; to the use in common with others, o
air, light, water. 1f a thousand different persons,
from a thousand different corners of the world, were
cast together upon a desert island, they would from
the first be every one entitled to these rights.

Adventitious rights are, the right of a king over
his subjects ; of a general over his soldiers; ofa
judge over the life and liberty of a prisoner; a right
to elect or appoint magistrates, to impose taxes, de-
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cideJ;mtes, cirect the descent or disposition of
property ; a right, in 2 word, in any one man or
particular body of men, to make laws and regula-
tions for the rest. For none of these rights weuld
exist in the cewly inhabited island.

And here 1t will be asked, how adventitious
rights are created ; or, which is the same thing, how
any new rights can accrue from the establishment of
avil society; as rights of all kind=, we remember,

:depend upon the will of God, and civil society is
but the ordinance and institution of man? For the
$olution of this difficulty, we must return to our first
‘principles. God wills the happiness of markind,
:and the existence of civil society, as ceaducive to
\that happiness. Consequently, many things, which
:are useful for the support of civil soctety in general,
lor for the conduct and conversation of particular
; leties already established, are, for that reason,
i“ consistent with the will of God,” or “ nght,”
which without that reason, i. e. without the estab-
lishment of civil society, would not have been so.
“From whence also it appears, that adventitious
rights, though immediately derived from human
appointment, are not_for that reason Jess sacred than
natural rights, nor the obligation to respect them
less cogent. They both ultimately rely upor the
saﬁe’%ﬁ?ﬁ?y, the will of God. Such a man
claims a right to a particular estate. He can shew,
it is true, nothing for his right, but a rule of the
civil community to which he belongs; and this rule
may be arbitrary, capricious and absurd. Notwith-
standing ail this, there would be the same sin in dis-
ing the man of his estate by craft or violence,
as if it had been assigned to him, like the partition of
the country amongst the twelve tribes, by the im.-
mediate designation and appointment of heaven.
SEcoNDLY, Rights are alienable or unalienabie.
Which terms explain themselves.
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The right we have to most of these thingsNmhich
we call property, as houses, lands, money, &c. is
alierable.

The right ofa prince over his people, of a hus-
band over hxs wife, of a masier over his servant, m/
generally and naturally unalienable.

The distinction depends upon the mode of acquir- {
ing the right. 1If the right originate from a con-
tract, and be limited to the person bv the express
terms of the contract, or by the common interpretas
tion of such contracts, (which is equivalent to an ex-
press stipulation) or by a personal condition annexed !
to the right, then it 1s unalienable. In all other case.
it is alienable.

The right to civil hberty 1s alienabie ; _though in
the vehemence of men’s zcal for it, and in the lan-
guage of some political remonctrances, it has often}
been prcnounced to be an unalienable right, The
true reason why mankind hold in detestation the
memory of those who have sold their liberty to 4 -
tyrant, is, that together with their own, they sold
commonlv, or endangered the liberty of others;
which certamly they had o right to dispose of. |

Tair, 1i2DLY, Rights are perfect or imperfect.

Perfect rights may be asse)‘tei byﬁfoxce,;or,\wb_aj‘/
in civil society comes into the place of private force,
by course oi law. _

mperfect rights may not._

Exampies of perfect rights. A man’s right to his
life, persor, house; for if these be attacked, he may
repel the attack by instant violence, or pumsh the J
aggressor by law : a man’s right to his estate, furni-
ture, clothes, money, and to ail ordmary articles of
property; for if théy be injuriously taken from
him, he may compel the author of the injury to
make restitution or satisfaction,

Examples of imperfect rights. In elections or ap-

pointments to offices, where the qualifications are
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pre<gibed, the best qualified candidate has a right
to success ; yet if he be rejected, he has no remedy.
He can neither seize the officer by force, nor obtain
any redress at law ; bis right therefore is imperfect.
A poor neighbour has a right to relief; yet if it be
refused him, lie must not extort it. A benefactor
ha< a right to returns of gratutude from the person
he has obliged ; yet if he meet with none, he must
acquiesce. Children have a right to affeciion and
education from their parents; and parents, on their
part, to duty and reverence from their children :
vet if these rights be on either side withholden, there
is no compulsion to enforce them.
J It may be at first view difficult to apprehend how
ia person should have a right to a thing, and yet have
no right to use the means neceseary to obtain it.
This difficulty, like most others in morahty, is re-
sclvable into the necessity of general rules. The
reader recollects, that a person is sad to have a
““right”” to a thmg, when it is ¢ consistent with the
will of God” that he should possess it. So that the
‘question is reduced to this; how it comes to pass,
‘that it should be consisten: with the will of God,
that a person should possess a thmg, and yet not be
(censistent with _the _same wiil. that he should use
force to_cbtain it? The answer is, that by reascn of
t‘1° mdetprmmatenﬂss, either of the ob}ect or of the
circumstances of the right, the permis sxon of force
in this case would, in its consequence, icad to the
spnrrmccxon of force in other cases, where there exist-
‘ed no right at all. The candidate above described
has, no doubt, a right to success; but his right de-
pends upon his quahﬁcanon for instance, upoen his
comparative virtue, learnmg, &c. thcre must be
sonebody therefore to compare them. The exist-
ence, degree, and respective [importance of these
qualifications, are all indeterminate ; 3 ,"‘ere must be
somebody therefore to determine thein. To allow
the candidate to demand success by force, is to make
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him the judge of his own qualifications. You can-
not do this, but you must make all other ecandidates
the same; which would open a door to demands
without number, reason, or right. In like manner,

a poor man has a right to relief from the rich; but

the mode, season, and quantem of that relief, who
shall contribute to it, or how much, zre not ascer-
tained. Yet these points must be ascertained, before
a claim to relief can be prosecuted by force. For
o allow the poor to ascertain them for themselves,
would be to expose property to so many of these
zlaims, that it would lose its value, or cease indeed
to be property. The same observation holds of all
other cases of imperfect rights; not to mention,
that in the instances of gratitude, affection, rever-
ence, and the like, force is excluded by the very
idea of the duty, which must be voluntary, or not
at all.

Wherever the right is imperfect, the correspond-_

ing obligation is so too. I am obliged to prefer the
best candidate, to relieve the poor, be grateful to

my benefactors, take care of my children, and rev-
erence my parents ; but in ali these cases, my obliga-

tion, like their righ, is imperfect. e

I call these obligations ¢ imperfect,” in cotiform-
ity to the established language of writers upon the
subject. The term, however, seems ill chosen on
this account, thatit leads many to imagine, that
there is less guilt in the viclation of an imperfect
obligation, than of a perfect one ; which is a ground-
less notion. For an obh;ggﬁnmbinﬁ rfect or im-
perfect, determines only whether v_lorBe '
may not be employed to enforce it ; and determines

ence may or

C
s
\ I
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nothing else. The degree of guilt incurred by vic-

lating the obligation is a different thing. It is de-

termined by circumstances altogether independent

of this distinction. A man, who by a partial, preju-

diced, or corrupt vote, disappoints a worthy candi-

date of a station in life, upon which his hopes, pos-
L
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sibly, er livelihood depends, and who thereby griev-
ously distourages merit and emulation in others,
commits, I am persuaded, a much greater crime,
than if he filched a book out of a library, or picked
a pocket of a handkerchief ; though, in the one case,
he violates only an imperfect right, in the other, a
perfect one.

As positive precepts are often indeterminate in their
extent, and as the indeterminateness of an obligation
is that which makes it imperfect ; it comes to pass,

- that positive precepts commonly produce an imper-
fect obligafion. T h
! Negative precepts or prohibitions, being generally
‘precise, constitufe accordingly a perfect obligation.
A [1o1€5" The fifth commandment is positive, and  the duty
which results from it is imperfect.
yovérs  The sixth commandment is negative, and imposes
a perfect obligation.
i Religion and virtue find their principal exercise
[ f amongst the imperfect obligations ; the laws of civil
I} society tzking pretty good care of the rest.

O —

CHAPTER XI.

THE GENERAL RIGHTS OF MANKIND.

/ BY the General Rights of Mankind, I mean
. / the rights, which belong to the species collectively ;

the original stock, as I may say, which they have since
distributed among themselves.

These are,

I. Arightto the fruits or vegetable produce of
the eart—~  — 7 |

“The insensible parts of the creation are incapable
of injury; and it is nugatory to inquire into the
right, where the use can be attended with no injury.
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But it may be worth observing, for the sake of an in-
terence which will appear below, that, as God has
created us with a want and desire of food, and pro-
vided things suited by their nature to sustain and sat-
isfy us, we may fairly presume, that he intended we
should apply these things to that purpose.

II. A right to the flesh of animals.,

This is a very different claim from the former.
Some excuse seems necessary for the pain and loss
which we occasion to brutes, by restraining them of
their liberty, mutilating their bodies, and, at last, put-
ting an end to their lives, which we suppose to be the
whole of their existence, for cur pleasure or conve-
niency.

The reasons alleged in vindication of this practice,
are the following : that the several species of brutes
being created to prey upon one another, affords a
kind of analogy to prove that the human species were ¢
intended to feed upon them ; that, if let alone, they
woul!d over-run the earth, and exclude mankind from
the occupation of it ; that they are requited for what
they suffer at our hands, by our care and protection.

Upon which reasons I would observe, that the an-
alogy contended for is extremely lame ; since brutes
have no pewer to support life by any other means
and since we have; for the whole human species
might subsist entirely upon fruit, pulse, herbs, and
roots, as many tribes of Hindoos actually do. The
two other reasons may be valid reasons, as far as
they go; for, no doubt, if man had been supported
entirely by vegetable food, a great part of those ani-
mals which die to furnish his table, would never have
lived ; but they by no-means justify our_right over
the lives of brutes to the extent in which we exercise
it. 'What danger is there, for instance, of fish inter-
fering with us, in the occupation of their element ?
Or what do we contribute to their support or pres-
ervation ?
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It seems to me that it would be-difficuit to defend
, is right, by any argument which the light and or-
'*’”*’* /der of nature aﬂord and that we are bgholdenfor )
it, to the permission recqrded in_scrpture, Gen. ix.
1,2, 3: “And Ged blessed Noah and his sons, and
said unto them, Be fruitful, and muliply, and replen-
ish the earth ; and the fear of you, and the dread of
you, shall be upon every beast of the earth, and upon
every fow! of the air, and upon all that moveth upor
the earth, and upon all the fishes of the sea; into
ycur hand are they delivered : every moving thing
shall be meat for you ; even as the green herb, have
I given you all things.”” To Adam and his posterity
had been granted at the creation ““ every green herb
for meat,”” and nothing more. In the last clause of
the passage now produced, the old grant is recited,
and extended to the flesh of animals, *¢ even as the
een herb, have I piven you all things.” But this
was not till after the fiood; the inhabitants of the
antediluvian world there forg, had no such_permission
that we know_of. . Whether they actually refrained
from the flesh of animals, is another question.  Abel,
we read, was a keeper of sheep; and for what pur-
pose he kept them, except for food, is difficult to say,
(unless 1t were sacrifices :) might not, however, some
~of the stricter sects amoag the antediluvians be scru-
pulous as to this point? and might not Noah and
his family be of this description? for it is not proba-

._____‘_,_.-’

bie that ,Gﬂodwould publish a permission, to author-

ize a practice which had never been disputed.
Wanton, and, what is worse, studied cruelty to

brutes, is certamly wrong, as coming within none of

th £82 reasons.

5. 2t

’
H
1

From reason then, or revelation, or from both to-
gether, it appears to be God Almighty’s intention,
that the productions of the earth should be applied
to the sustentation of human life. Conse squently, all
)Waste and musapplication of these productions, is
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contrary to the divine intention and will, and there-,
fore wrong, for the same .eason that any other]
crime is £o.) Such as, what is related of William
the Conqueror, the converting of twenty manors
into a_forest for hunting ; or, which is not much
better, suffering them to continue in that state ; or
the letting of large tracts of land lie barren, because
the owner cannot cultivate them, nor will part with
them to those who can; or destroying, or suffering
to perish, great part of an article of human provis-
ion, in order to enhance the price of the remainder,
which is said to have heen, till lately, the case with
fish caught upon the English coast ; or diminishing
the breed of animals, by a wanton, or improvident
consumpticn of the young, as of the spawn of shell-
fish, or the fry of salmon, by the use of unlawful
nets, or at :mproper seasons : to this head may also
be referred, what is the same evil in a smaller way,
the expending of human food on superfluous dogs
or horses ; and lastly, the reducing of the quantity
in order to alter the quality, and to alter it general-
ly for the worse; as the distillation of spirits from
brezd-corn, the boiling down of solid meat for sau-
ces, essences, &c. | |
This seems to be the lesson which our Saviour,\
after his manner, inculcates, when he bids his disci-
ples ¢ gather up the fragments, that nothing be lost.”
And it opers;indeed, a new field of duty.” Schemes
of wealth or profit, prompt the active part of man-
kind to cast about how they may convert their prop-
erty to the most advaniage : and their own advan-
tage, and that of the public, commonly concur. But
it has not 2as yet entered into the minds of man-:
kind, to reflect that it is a duty, to add what we can'!
to the common stock of provision, by extracting|
out of our estates the most they will yield ; or that;
1t is any sin to neglect this, |
From the same intention of God Almighty, we
also deduce another conclusion, namely, ¢ that noth-
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ing ought tc be made exclusive property, which can
beé conveniently enjoyed in common.”
~ Iris the general intention of God Almighty, that
.the produce of the earth be applied to the use of
“man. This appears from the constitution of nature,
or, if you will, from his express declaration ; and
thus 1s all that appears hitherto. Under this general
donation, one man has the same right as another.
You pluck an apple from a tree, or take a lamb out
of 2 flock, for your immediate use and nourishment,
and 1 do the same ; and we both plead for what we
do, the general intention of the Supreme Proprietor.
So far all 1s right ; but you cannot claim the whole
tree, or the whole flock, and exclude me from any
share of them, and plead this general intention for
what yocu do. The plea wiil not serve you : you
must shew something more. You must shew, by
probsble arguments, at least, that 1t is God’s inten-
ticn that these things should be parcelied out to in-
dividuals ; and that the established distribution, uncer
whach you claim, should be vpheld. Shew me this,
and I am sansfied. But untl this be chewn, the
general intention, which has been made appear, and
which is all that does appear, must prevail ; and un-
_der that, my title is as good as yours. Now there is
{no argument to induce such a presumption but one,
jthat the thing cannot be enjoyed at all, or enjoyed
(with the same, or with nearly the same advantage,
; while it continues in common, as when appropri-
, ated.  This 1s true, where there is not enough for
all, or where the article in question requires care or
: laborr in the production or preservation : but where
© no such reason obtains, and the thing is in its nature
~ capable of being enjoyed by as many as will, it seems
| an arbitrary usurpation upon the rights of mankind,
) to confine the use of it to any.
If 2 medicinal spring were discovered in a piece of
und which was private property, copious enough
r every purpose which it could be applied to, I
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would award a compensation to the owner of the
field, and a liberal profit to the author of the discove-
ry, especially, if he had bestowed pains or expense
upon the search ; but I question, whether any bu- |
man laws would be justified, or would justify the
owner, in prohibiting mankind from the use of the
water, or setting such a price upon it, as would al-.
most amount to a prohibition.

If there be fisheries, which are inexhaustible ; ag
the cod-fishery upon the Banks of Newfoundiand,
and the herring-fishery on the British seas are said
to be ; then all those conventions, by which one or /
two nations claim to themselves, and guaranty to’
each other, the exclusive enjoyment of these fisher-
ies, are so many encroachments upon the general
rights of mankind. “ |

Upon the same principle my be determined a
question, which makes a grea*figure in books of

-~

S e 0

natural law, utrum mare sit liberum 2 that is, as I -en- -

derstand it, whether the exclusive right of navigating

particular seas,or a control over the navigation of
these seas can be claimed, consistently with the law

of nature, by any nation ? What is necessary for each

nation’s safety we allow ; as. their own bays, creeks,
and harbours, the sea contigious to, that is, within

cannon shot, or three leagues of their coast : and upon

this principle of safety (if upon any principle) must
be defended, the claim of the Venetian state to the

Adriatic, of Denmark to the Baltic sea, and of Great

Britain to the seas which invest the island. But,

when Spain asserts a right to the Pacific ocean, or

Portugal to the Indian seas, or when anv nation ex-

tends its pretensions much beyond the limits of its

own territories, they erect a claim, which interferes

with the benevolent designs of Providence, and'
which no human authority can justify.

IlI.  Another right, which may be called a gener-
al right, asit is incidental to every man who is in a

s pertamaps o 75 ™~

—
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situation to claun it, is the right of extreme necessi-
_tyT by which is meant, 2 right to use or destroy

“another’s property, whes it is necessary for our own
/preservation to d> so; s a night to take without or

st the owner’s leave, the first food, clothes, or

“shelter we meet with, when we are in dangor of
‘perishing through want of them ; a right to throw

goods overboard, to save the shlp ; or to pull down
a house, in order to stop the progress of afire; and a
few cther instances of the same kind. Of which
right ikic foundation seems to be this, that, when
property was first instituted, the institution was not
intended to operate to the destruction of any : there-
fore when such consequences would follow, ali regard
to 1t is superseded. Or rather, perhaps, these are the
few cases, where the particular consequence exceeds
the general consequercc; where the remote mischief
resuiting from the violation of the general rule, is
overbalanced by the immediate advantage.

Restitution however is due, when in our power ;
because the laws of property are to be adhered to, so
far as consists with safety ; and because restitution,
which is one of those laws, supposes the danger to be
over. But what is to ce restored ? not the full value

of property destroyed, but what it was worth at
he time of destroying it; which, considering the
anger it was n of pensbu‘g, might be very little.
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Relative Duties.
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PART I.

OF RELATIVE DUTIES WHICH ARE DE-
» TERMINATE,

CHAPTER I
OF PROPERTY.

IF you should see a flock of pigeons in a field
of corn; and if (instead of each picking where, and
what it liked, taking just as muck as 1t wanted and
no more) you should see ninety-nine of them
gathering all they got into a heap; reserving noth-
ing to themselves, but the chaff and refuse ; keeping,
this heap for ane, and that the weakest perhaps and
worst pigeon of the flock ; sitting round, and look-
ing on all the winter, whilst this one was devouring,
throwing about and wasting it; and, if a pigeon
more hardy or hungry than the rest, touched a grain
of the hoard, all the others instantly flying upon it,
and tearing it to pieces : if you should see this, you
would see nothing more, than what is every day
practised and established among men. Among men
you see the ninety and nine, toiling and scraping to-
gether a heap of superfluities for one; getting noth-
ing for themselves all the while, but-a little of the
coarsest of the provision, which their own labour
produces ; and this one tooe, oftentimes the feeblest

M
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and worst of the whole set, a child, a woman, a magd-
man o; a fool; looking quietly on, while they see
the fruits of all their labour spent or spoiled ;~ and if
one of them take or touch a particle of it, the others
join against him, and hang him for the theft.

C—————

CHAPTER 11

THE USE OF THE INSTITUTION OF PROP
"ERTY.

"THERE must be some very important advan-
tages to account for an institution, which in one
view of it is so paradoxxcal and unnatural.

The principle of these advantages are the follow-
ng :

- I. Tt increases the produce of the earth.

The earth, in climates like ours, produces little
without cultivation; and none would be found
willing to cultivate the ground if others were to be
admitted to an equal share of the produce. The
same 1s true of the care of flocks and herds of tame
animals.

Crabs and acorns, red deer, rabits, game, ‘and fish,
are all we should have to subsist upon in this country,
if we trusted to the spontaneous productions of the
soil : and it fares not much better with other coun-
tries. A nation of North American savages, consist-
ing of two or three hundred, will take up, and Le
half starved upon a tract of land, which in Europe,
and with European management, would be sufficient
for the maintenance of as many thousands.

In some fertile soils, together with great abundance
of fish upon their coasts, and in regions where
clothes are unnecessary, a considerable degree of
population may subsist without property in land ;
which is the case at Otaheite: but in less favoured
situations, as in the country of New-Zealand, though
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this sort of property obtain in a small degree, the
inhabitants, for want of a more secure and regular
establishment of it, are driven ofttimes by the scarcity
of provisions to devour one another.

II. It preserves the produce of the earth to matu-
rity.
t)"Ne may judge what would be the effects of a
community of right to the productions of the earth,
from the trifling specimens, which we see of it at
present. A cherry-tree in a2 hedge-row, nutsin a
wood, the grass of an unstinted pasture, are seldom
of much advantage to any boay, because people do
not wait for the proper season of reaping them.
Corn, if any were sown, would never ripen; lambs
and calves would never grow up to sheep and cows,
because the first person that met them would reflect,
that he had better take them as they are, than leave
them for another.

III. It prevents contests.

War and waste, tumult and confusion, must be
unavoidable and eternal, where there is not enough
for all, and where there are no rules to adjust the
division.

- IV. It improves the conveniency of living.

This it does two ways. It enables mankind to
divide themselves into distinct professions ; which is
impossible, unless a man can exchange the produc-
tions of his own art for what he wants from others ;
and exchange implies property. Much of the ad-
vantages of civilized over savage life depends upon
this. When a man is from necessity his own tailor,
tentmaker, carpenter, cook, huntsman, and fisher-
man, it is not probable that he will be expert at any
of his callings. Hence, the rude habitations, furni-
ture, clothing, and implements of savages; and the
tedious length of time which all their operations
require.

It likewise encourages those arts, by which the
accommodations of human life are supplied, by ap-
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propriating to the artist the benefit of his discoveries
and improvements; without which appropriation,
ingenuity will never be exerted with effect.

Upon these several accounts we may venture
with:a few exceptions, to pronounce, that even the
poorest and the worst provided, in countries where
property and the consequences of property prevail,
are in a better situation, with respect to food, rai-
ment, hcuses, and what are called the necessaries of
life, than any are, in places where most things re-
main in common.

The balance, therefore, upon the whole, must
preponderate in favour of property with manifest
and great excess.

Inequality of property in the degree in which it ex-
ists in most countries in Europe, abstractedly consider-
ed, is an evil: but it is an evil, which flows from those
rules concerning the acquisition and disposal of prop-
erty, by which men are incited to industry, and by
which the object of their industry is rendered secure
and valuable. If there be any great inequality un-
connected with thi origin, it ought to be corrected.

gt rt——

CHAPTER L.
THE HISTORY OF PROPERTY.

THE first objects of property were the fruits
which a man gathered, and the wild animals he
caught; next to these, the tents or houses which
he built, the tools he made use of to catch and pre-
pare his food ; and afterwards weapons of war and
offence. Many of the savage tribes in North Amer-
ica have advanced no farther than this yet ; for they
are said to reap their harvest, and return the pro-
duce of their market with foreigners into the com-
mon hoard or treasury of the tribe. Flocks and
herds of tame animals soon became property; Abe/,
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the second from Adam, was a keeper of sheep ; sheep
and oxen, camels and asses, composed the wealth
of the Jewish patriarchs, as they do still of the mod-
ern Arabs. As the world was first peopled in the
East, where there existed a great scarcity of water,
wells probably were next made property; as we
learn, from the frequent and serious mention of
them in the Old Testament, the contentions and trea-
ties about them,* and from 1ts being recorded,
among the most memorable achievements of very
eminent men, that they dug or discovered a well.
_and, which is now so important a part of property,
which alone our laws call rea/ property, and regard
upon all occasions with sucn peculiar attention, was
probably not made property in any country, till
long after the institution of many other species of
property, that 1is, till the country became populous,
and tillage began to be thought of. The first parti-
tion of an estate which we read of, was that which
took place between Abram and Lot ; and was one of,
the simplest imaginable : ¢ If thou wilt take the left
hand, thenI will go to the right; or if thou depart
to the right hand, then I will go to the left.”” There
are no traces of property in land in Cesar’s account
of Britain; little of it in the history of the Jewish
patriarchs ; none of it found amongst the nations of
North America ; the Scythians are expressly said to
have appropriated their caitle and houses, but to
have left their land in common. Property in im-
moveables continued at first no longer than the oc-
cupation ; that is, so long as a man’s family contin-
ued in possession of a cave, or his flock depastured
upon a neighbouring hill, no one attempted, or
thought he had a right, to disturb or drive them
out: but when the man quitted his cave, or chang-
ed his pasture, the first who found them unoccupied,
entered upon them, by the same title as his predeces-
sor’s; and made way in his turn, for any one that

* Gen. xxi. 25, xxvi. 18,
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happened to succeed him. All more permanent
property in land, was probably posterior to civil
government and ic law:; and therefore settled by
these, or according to the will of the reigning chief.

A s

CHAPTER 1V.

IN WHAT THE RICHT OF PROPERTY IS
rOUNDED.

WE now  speak of Property in Laad : and there
is a difficulty in explaining the crigin of this proper-
ty, consistently with the law of nature ; for the land
was once no doubt common, and the question is,
how any particular part of it could justly be taken
out of the common, and se appropriated to the first
OWNeT, as to give hir a better right to it than others;;
and what is more, a right to exclude all others
from it.

Moralists have given many different accounts of
this matter ; which diversity alone perhaps is a proof
that noze of them are satisfactory.

One tells us that mankind, when they suffered a
particular person to occupy a piece of ground, by
tacit consent velinquished their night to 1t; and as
the piece of ground belonged to mankind collective-
ly, and mankind thus gave up their right to the first
peaceable cccupier, it tbenceforward became his
property, and no one afterwards had a right to mo-
lest him in it.

The objection to this account is, that consent can
never be presumed from silence, where the person
whose consent is required knows nothing about the
matter ; which must have been the case with all
mankmd except the neighbourhood of the place
where the _appropriation was made. .And to suppose
that the piece of ground previously Lelonged to the
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neighbourhood, and that they had a just pocwer of
conferring a right to it upon whom they pleased, is
to suppose the question resolved, and a partition of
land to have already taken place.

Another says, that each maa’s limbs and labour
are his own exclusivcly; that, by occupying a piece
of ground, a man inseparably mixes his labour with
it, by which means the piece of ground becomes
thenceforward his own, as you cannot take it from
him, without depriving him at the same time of
something which is indisputably Ais.

This is Mr. LockE’s solution ; and seems indeed
2 fair reason, where the .value of the labour bears a
considerable proportion to the value of the thing;
or where the thing derives its chief use and value
from the labour. Thus, game and fish, though they
be common, whilst at large in the woods or water,
instantly become the property of the person who
catches them ; because an animal, when caught, is
much more valuable than when at liberty ; and this
increase of value, which is inseparable from and
makes a great part of the whole value, is strictly
the property of the fowler, or fisherman, being the
produce of his personal labour. For the same rea-
son, wood or iron, manufactured into utensils, be-
come the property of the manufacturer ; because
the value of the workmanship far exceeds that of
the materials. And upon a similar principle, a pat--
cel of unappropriated ground, which a man should
pare, burn, plough, harrow, and sow, for the pro-
duction of corn, would justly enough be thereby
made his own. But this will hardly hotd, in the
manner it has been applied, of taking a ceremonious
possession of a tract of land, as navigators do of new
discovered islands, by erecting a standard, engraving
an inscription, or publishing a proclamation to the
birds and beasts; or of turning your cattle into a
piece of ground, setting up a land mark, digging a
ditch. or planting a hedge round it. Nor will even
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the clearing, manuring, and ploughing of a field,
give the first occupier a right in perpetuity after this
cultivation and all the effects of it are ceased.

Another, and in my opinion, a better account of
the first right of owner-ship, is the following : that,
as God has provided these things for the use of all,
he has of consequence given each leave to take of
them what be wants; by virtue therefore of this
leave, a man may 2ppropriate what lic stands in need
of to his own use, without asking or waiting for the
consent of others; in like manner, as when an en-
tertainment is provided for the freehelders of 2 coun-
ty, each freeholder goes, and eats and drinks what
he wants or chooses, without having or waiting for
the consent of the other guests.

But then, this reason justifies property, as far as
necessaries alone, or, at thc most, as far as a compe-
tent provision for our natural exigences. For, in
the entertainment we speak of (allowing the com-
parison tc hold in all points) although every par-
ticular freehoider may sit down and eat till ke be
satisfied, without any other leave than that of the
masier of the feast, or any other proof of that leave,
than the general invitation, or the manifest design
with which tae entertainment is provided ; yet you
would hardly permit any on to fil! his pockets, or
his wallet, or tc carry away with him a quantity of
provision to he hoarded up, or wasted, or given to
his degs, or stewed down into sauces, or converted
into articles of superfiuous luxury ; especially if by so
doing, he rinched the guests at the lower end of the
table.

1hese are the accounts that have been given of the
matter by the best writers upon the subject ; but,
were these accounts perfectly unexceptionable, they
would none of them, I fear, avail us in vindicating
our present claims of property in land, unless it were
more probable than it is, that our estates were actu-
allv acquired at first, in soine of the ways which
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these accounts suppose; and that a regular regard
had_been paid to justice in every successive transmis-
sion of them since : for if one link in the chain fail,
every title posterior to it falls to the ground.

The real foundation of our right is, THE LAW OF
THE LAND. o

It is the intention of God, that the produce of the

. it

earth he applied to the use of man; _this intention
cannot be fulfilled without establishing property ;- it
is consistent therefore . with his _will, that property

be established. The land_canpot be divided igto

_— - ———

separate _property, without leaving it to_the law of

-9 e —a—

the country to.regulate that division ; it is consistent
therefore with the same will, that the law should reg-
ulate the division; and consequently, ° consistent
with the will of Ged,” or, ¢ right,”” that I should
possess that share which these regulations assign me.

By whatever circuitous train of reasoning you at-
tempt to derive this right, it must terminate at last
in the will of God; the straitest, therefore, and
shoriest way of arriving at this will, is the best.

Hence it appears, that my right to an estate does _

R o

not at all depend upon the manner or justice of ‘the

— — T ———

original acquisition ; nor upon the justice of each
subsequent change of possession. It is not, for ine
stance, the less, nor ought it to be impeached, be-
cause the estate was taken possession of at first by a
family of aboriginal Britons, who happened to be
stronger than their neighbours; nor because the
British possessor was turned out by a Roman, or the
Roman by a Saxon invader; nor because it was seiz-
ed, without colour of right or reason, by a follower
of the Norman adventurer; from whom, after ma-
ny interruptions of fraud and violence, it has at
length devolved to me.

Nor does_the owner’s_right depend upon the ex-
pediency of the law which gives it to him. On one
side of a brook, an estate descends to the eldest son ;
on the other side, to all the children alike. The

N
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right of the claimants under both laws of inheritance
is equal ; though the expediency cf such opposite
rules must necessarily be different.

The principles we have laid down upon this sub-
ject apparently tend to a conclusion of which a bad
use is apt to be made. As the right of property de-
pends upon the law of the land, it seems to follow,
that 2 man has a right to keep and take cvery tbmg,
which the law will allow him to keep and take;
which in many cases will authorize the most fiagi-
tious chicanery. Ifa creditor upon a simple contract
neglect to demand his debt for six years, the debtor
may refuse to pay it: would it be right therefore to
do so, where iie is conscious of the justice of the cebt ?
If a person, who is under twenty-one years of age,
contract a bargain (other than for necessaries) he may
avoid it by pleadiag bis mmority : but would this
be a fair plea, where the bargain was originaily just ?

.The distinction to be taken 1a such cases is this :
;; With the law, we acknowledge, resides the disposal
:of property; so long therefore as we keep within

- the design and intention of the law, that law wilil

justify us, as well in fore conscientia, as in forc bumans.
whatever be the equity or expediency of the law it-
self. But when we convert to one purpose, a rule
or expressicn of law, which is intended for ancther
purpose ; then, we plead in our justification, not the
mtention of the law, but the words; that is, we
plead a dead letter, whi-t can signify nothing ; for
words without meaning or intention have no force or
effect in justice, much less words taken contrary to the
meaning and intention of the speaker or writer. To
apply this distinction to the examples just now pro-
posed: in order to protect men against antiquated
demands, from which it 1s not proLable they should
have preserved the evidence of their dmcharge, the
law prescribes 2 limited time to certain species of pri-
vate securities, beyond which, it will not enforce
them, or lend its assistance to the recovery of the
debt. If 4 man be ignorant, or dubious of the jus-
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tce of the demand upon him, Lie may conscientious-
ly plead this limitation ; because be applies tiz rule of
law to the purpose for which it was intended. But when
he refuses to pay a debt, of the reality of which he
is conscious, he cannot, as before, plead the inten.
tion of the statute, and the supreme authority of
law, unless he could shew, that the law intended to in-
terpose its supreme authority, to acquit men of debts,
of the existence and justice of which they were them-
selves sensible. Again, to preserve youth from the
practices and impositions, to which their inexperi-
ence exposes them, the law compels the payment of
no debts incurred within a certain age, nor the per-
formance of any engagements, except “for such neces-
saries as are suited to their condition and fortunes.
If a young person therefore perceive that he has been
- practiced or imposed upon, he may honestly avail
himself of the privilege of his non-age to defeat the
circumvention. But, if he shelter himself under this
privilege, to avoid a fair obligation, or an equitable
contract, he extends the privilege to a.case, in which |/
it is not allowed by intention of law, and in thchi
consequently, it does not, in natural justice, exist.

As property 1s the principal subject of justice, or
“of the determinate relative duties,” we have put
down what we had to say upon it in the first place:

we now proceed to state these duties in the best or-
der we can.

CHAPTER V.
PROMISES.

1. LYROM whence the oblipation to pwﬁrm Prom.
ises arises.

II.  In what sense Promises are to b. interpreted.

UL In what rases Promises are not bindiag.

|
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1. Fromwhenzetheobligationto perform Promises arises.

They who argue from innate moral principles,
suppose a sense of the obligation of promises to be
one of them; but without assuming this, or any
thing else, without proof, the obligation to perform
promises may be deduced from the necessity of such
a conduct, to the well-being, or the existence, indeed,
of human society.

Men act from expectation ; expectation is, in most
cases, determined by the assurances and engagements
which we receive from others. If no dependence
could be placed upcon these assurances, it would be
impossible to know what judgment o torm of many
future events, or how to regulate our conduct with
respect to them. Confidence, therefore, in promises,
is essential to the intercourse of human hife; because,
without 2t, the greatest part of our conduct would
proceed upon chance. But there cculd be a0 con-
fidence in promises, if men were not obliged to per-
form them; the obligation therefore to perform
promises is essential; to the same end, and in the
same degree.

Some may imagine, that, if this obligation were
suspended, a general cauticn and mutual distrust
would ensue, which might do as well; but this is
imagined, without considering, how every hour of
our lives we trust to, and depend upon others; and
how impossible it is, to stir a step, or, what is worse,
to sit stll a moment, without such trust and depen-
dence. Iam now writing at mv ease, not doubting
(or rather never distrusting, and therefore never
thinking about it) but that the butcher will send in
the joiat of meat, which I ordered ; that his servant
will bring it ; that my cook will dress it; that my
footman will <erve it up ; and that I shall find it up-
on the table at one o’clock. Yet have I nothing for
all this, but the promise of the butcher, and the im-
plied promise of his servant and mine. And the
same holds of the most important, as well as the most
familiar occurences of social life. In the one the
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interve’ :ion of promises are formal, and is seen and
acknowledged ; our instance, therefore, is intended
to show it in the other, where :t is not so distinctly .
observed.
. In what sense Promises are to be interpreted.
‘Where the terms of a promise admit of more senses
than one, the promise is to be performed “in timt
sense in which the promiser z gip\};{ghende«gl,at the time
that the promisee received it.” : |
“Ttis not the sense in which the promiser actually
intended it, that always governs the interpretation
of an equivocal promise ; bccause at that rate, you
might excite expectations which you never meant,
nor would be obliged, to satisfy. Much less is it the
sense, in which the promisee actually received the
premise; for according to that rule, you might be
drawn 11t0 engagements which you never designed
to undertake. It must therefore be the sense (for
there is no other remainirg) i{_w_d'hxmé' promiser:
believed thas the promisee accepted his promise.
This will not differ from the actual intention of
e promiser, where the promise’is given without
collusion or reserve ; but we put the rulein the above
form, to exclude evasion in cases in which the popu-
lar meaning of a.phrase, and the strict grammatical
signification of the words-differ, or, in general, wher-
ever the promiser attempts to make his escape through
some ambiguity in the expressions which he used.
Temures promi-ed the garrison of Sebastia, that, if
they would surrender, no biosd should be shed. The
garrison surrendered ; and 7emures buried them all
alive. Now Temures fulfilled the promise in one sense,
and in the tense too in whicli he intended it at the
time ; but not in the sense in which the garrison of
Sebastia actually received it, nor in the sense in which
Temures himself knew that the garrison received it :
which last sense, according to our rule, was the sense
he wasin conscience beund to have performed it in.
From the account we have given of the obligation
of promises, it is evident, that this obligation de-__

-
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_"{.5].‘.”1_‘3.1;1‘\)[ excite.  Consequently, any acuon or
. conduct towards another, which we are sensible ex-
. cites expectations in that other, is as much a promise,
and creates as strict an obligation, as the most express
assurances. Taking, for instance, a kinsman’s chiid,
and educating him for a iiberal profession, or in a
manner suitable only for the heir of a large fortune,
as much obliges us to place him in that profession,
or to leave him such a fortune, as if we had given
him 2 promise to do so under our hands and seals.
In like manner, a great man, who encourzges an iu-
digent retainer; or a minister of state, who distin-
guishes and caresses at his levee, one who is in a situ-
ation to be obliged by his patronage, engages by
such behaviour, to provide for him. This is the
foundation of zacit promises.
You may either simply declare your present inten-
tion, or you may accompany your declaration with
an engagement to abide by it, which constitutes a
complete promise. In the first case, the duty is sat-
isfied, if you were sincere, that is, if you entertained
‘at the time the intention you expressed, however
'soon or for whatever reason, you afterwards change
l1t. In the latter case, you have parted with the lib-
certy of changing. All this is plain ; but it must be
‘ebserved, that most of those forms of speech, which
strictly taken, amount to no more than declarations
\of present intention, do yet, in the usual way of un-.
.derstanding them, excite the expectation, and there.
[fore carry with them the force of absolute promises,
ISuch as, “Iintend you this place.” “I design to
icave you this estate.”” <1 purpose giving you my
vote.” ¢ ean to serve you.”” In which although
the * intention,” the ** design,” the ¢ purpose,” the
‘“ me.ning,” be expressed in words of the present
time, yet you cannot afterwards recede from them,
without a breach of good faith. If you choose there-
,fore to make known your jresent intention, and
’,Kyet to reserve to yourself the liberty of changing it,

pends upon the exgectations which we knowingly aud
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you must guard your expressions by an add:tional,,
clause, as, 1 intend az present—if I don’t aher”—or
the like; and after all, as there can be no reason for
communicating your intention, but to excite some de-
gree of expectation or other, a wanton change of an
intention which is once disclosed, always disappoints
somebody ; and is always, for that reason, wrong.

There is, in some men, an infirmity with regard
to promises, which often betrays them into great
distress. From the confusion, or hesitation, or ob-
scurity, with which they express themselves, espe-
cially when overawed, or taken by surprise, they
sometimes encourage expectations, and bring upon
themselves demands, which possibly they never
dreamed of. This is a want, not so much of integ-
rity as of presence of mind.

1. In what cases promises are not binding.

1. Promises are not binding, where the perform.
ance IS impossible.

But observe, that the promiser is guilty of a fraud,
if he be privately aware of the impossibility, at the
time of making the promise. For when any one
promises a thing, he asserts his belief, at least, of the
possibility of performingit; as no one can accep* or
understand a promise ander any other supposition.
Instances of this sort are the following. The minis-
ter promises a place, which he knows to be engaged
or not at his disposal—A father, in settling mar-
riage articles, promises to leave his daughter an es-
tate, which he knows to be entailed upon the heir
male of his family—A merchant promises a ship, or
share of a ship, which he is secretly advised is lost at
sea—An Incumbent promises to resign a living, be-
ing previously assured that his resignation will not
be accepted by the bishop. The promiser, as in these
cases, with knowledge of the impossibility, is justly
answerable in an equivalent ; but otherwise not.

When the promiser himself occasions the impossi-
bility, it is neither more nor less than a direct breach
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& pmmisc ; a¢ when a soldier mauns, or a scr-
disables himself to gt rid of hi- engagrments.
. 2. Pre Lwre not binding, where the perform-
fagce is wrlizifid.
Thore are two cases of this; one, where the un
Jlawfulaess 1s known to the parties, at the tinie of
;makm‘; the promice; 25 where an as assin pric ¢
‘his empiover to dispaici his rival or enemv ;
vant to dbetray his master; a pimp to procure @
tress; or a fricncd to give his assistance In &
“seduction.  The parties 1n these cases o
cbhamd to periorm what the promise rcquv »
cause they wore under a pricr oblization i6 ise crtre:
Frem which prior obl; igation, what Is theic to
discharge them? Their p*omxsc-———their own act and
deed : but an obiigation, frem wiich a man cun dis-
charge himself, by his own act, 15 nc obligation at =il
The guilt therefore of such promiises lies 1a the mzk-
(in:, not in the breaking them ; and if, in the inrerval
betwixt the promise and the performance, 1 mian +o0
far recover his reflection, as to repent of his enzage-
racnis, he cught certam‘v to brzak throughn them.
‘The other cuse 15, where the uriaw fuiness did rot
exist, or was not knewn, at the time of maxing the
promise; as wherc a merchant promises his corres-
pundent abroad, to serd nim a ship-load of corn at
2 tme ¢.ppommd and before the time :urnh., an
cmbargo 15 laid upon the exporiation of corn—u
Wwoman gives a prom is‘. of marriage; beiore the
narriag2, she cdiscovers that her mte: nded hushand is
too nearly roluted to her or that lie has a wife vet
living. In all such cases, where the contrary does
not :«.ppcar, It mu-t be pr cqumcd that the pare:
supposad what they promised to be lawtul, and tha:
the pwmx 3¢ l)rocoad“d entirely upon this <uppos.non.
The lawfulness therefore becomes a condition of the
promi-c: and where the condition fails, the obliza-
fon ceases. OF the «ame nature was Herod’s protu-
to hi~ danshicerinlaw, ¢ that he would give her

[ 22 ]
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whatever she asked, even to the half of his kingdom.”
The promise was not uniawful, in the terms in which
Herod delivered it ; and when it becaine so by the
daughter’s choice, by her demanding “ Joun the
Baptist’s head,” Herod was discharged from the ob-
ligation of it, for the reason now laid down, as well
as for that given in the last paragraph.

This rule, ¢ that promises are void, where the per-{
formance is unlawful,”” extends also to imperfect obj
ligations : for the reason of the rule holds of 2ll ob
ligaticns. Thus, if you promise a man a place, or
vour vote, and he afterwards render himself unfit 1o
receive either, you are zbsolved from the obligation
of your promise; or, if a better candidate appear,
and it be a case in which vou are bound by oath, or
otherwise, to govern yourself by the qualification,
_the promise must be broken through.

Ana here I would recommend, to young persons
especially, a caution, from the neglect of which, ma-
ny involve themselves in embarrassment and disgrace ;
and that is, ¢ never to give a promise which may in-
terfere in the event with their duty;” for if 1t do
sc witerfere, their duty must be discharged, though
at the expense of their promise, and net unusuzily of
tieir good name. ]

The specific performance of promises is reckonedﬁ?;//\
a perfect obligation. And many casuists have faid
down, in opposition to what has been here asserted,
that, where a perfact and an imperfect obligation
clash, the perfect obligation is to be preferred. For
which opinion, however, tiiere seems to be no reason,
but what arises from the terms ‘“perfect’” and “im-
perfect,”” the impropriety of which has been remark-
«d above. The truth is, of two contradictory obli-
gations, that ought to prevail which is prior in point
of time.

It is the performance being unlawful, and not any
unlawfulness 1n the subject or motive of the promise,
which destroys its validity ; therefore a bribe, after /

0
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the vote is given ; the wages of prostitution ; the re-
ward of any crime, after the crime is committed,
ought, if promised, to be paid. For the sin and mis-
chief, by this supposition, are over, and will be nei-
ther more nor less for the performance of the promise.
In like manner, a promise does not lose its obliga-
ion, merely because it proceeded irom an unlawful
motive. A certain person, in the lifetime of his wife,
who was then sick, had paid his addresses, and prom-
ised marriage to another woman; the wife died, and
the woman demands performance of the promise.
The man, who, it seems, had changed his mind, ei-
ther feit or pretended doubts concerning the obliga-
tion of such a promise, and referred his case to Bish-
op SANDERsoN, the most eminent in this kind of
knowledge, of his time. Dishop SANDERsoN, after
writing a dissertaticn apon the question, adjudged the
promise to be void. In which, however, upon our
principles, he was wrong; for, however criminal
the affection might be, which induced the promise,
the performance, when it was demanded, was law-
ful ; which is the only lawfulness required.
f A promise cannot be deemed unlawful, where it
produces, when performed, no effect, beyond what
would have taken place, had the promise never been
bmade. And this is the singlc case, in which the ob-
ligation of a promise will justify a conduct, which,
Junless it had been promised, would be unjust. A
captive may lawfully recover his liberty, by a prom-
ise of neutrality ; for his conqueror takes nothing
by the promise, which he might not have secured by
his death or confinement : and neutrality would be
innocent in him, although criminal in another. It
is manifest, however, that promises which come into
the place of coercion, can extend no farther than to
passive compliances ; for coercion itself could compel
nomore. Upon thesam: - ‘rciple, promises of secre-
cy ought not to be violated, although the public
would derive advantage from the discovery. Such
promises contain no unlawfulness in them, to destroy
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their obligation ; for, as information would not have
been imparted upon any other condition, the public \
lose nothing by the promise, which they would have |
gained without it.

3. Promises_are not binding, where they contra-
dict a former promise.” T

Because the performance is then unlawful, which
resolves this case into the last.

4. Promises are not_binding before acceptance ;

TN e s —

——— — g

that is, before nofice given to _the promisee; for,
where the promise is beneficial, if notice be given, ac-
ceptance may be presumed. Untl the promise be
communicated to the promisee, it is the same only
as a resolution in the mind of the promisér, which
may be altered at pleasure. For no expectatiun has
been excited, therefore none can be disappointed.

But suppose I declare my intention to a third pef:{
sor, who, without any authority from mie, convéys
my declaration to the promisee ; Is that suek a notice
as will be binding upon me ? It certainly is fiot : for.
I have not done that which constitutes the essence o
a promise—I have not wvoluntarily excited expectation.

5. Promises are not binding which are released by
the promifsee.== — Le

IR &

This is evident ; but it may be sowetimés doubt-
ed who is the promisee. IfI give a mmisé to A, of
a place or vote for B ; as to a father for his son ; to
an uncle for his nephew ; to a friend of mine, for a
relation or friend of his; then A is the promisee,
whose consent I must obtain, to be released from the
engagement. ‘ )
It I promise a place or vote to B by A, that is, if
A be a messenger to convey the promise, as if I should
say, ¢ you may tell B, that he shall have this place,
or may depend upon my vote ;” or if A" be'employ-
ed to introduce B’s request, and I answer in any
terms which amjount to a compliance withit; then
B is the promisee. o S
- Promises to one person, for the benefit of anotlér, /
Fre not released by the death of the prosiisee. For /
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his death neither makes the performance impractica-
ble, nor implies any consent to release the promiser

from it.
6. Erroncous_promises are not binding in certain.

o—-\____“‘

—— e © "

cases; as,
“First, Where the error proceeds from the mistake

P S

. . -

or misrepresentation of the promisee.

Because, a promiser gyidently supposes the truth
of j%i:mch.hmslmes in order
to obtain it. A beggar solicits your charity by a
story of the most pitiable distress—you promise to
relieve him, if he will call again ; in the interval you
dlscover his stery to be made up of lies ; this discov-

, o doubt, releases you from your promise. One
Who wants your service, describes the business or of-
fice for which he would engage you; you promise
to undertake it; when you come to enter upon it,
you find the proﬁts less, the labour more, or some
material circumstance different from the account he
gave you—Jn such case you are not bound by your
promise. |

Second, When the promise is understood by the
\aromisee to proceed upon a cerfain supposition, or

hen the promiser apprehended he so understood
it, and that supposition turns out to be false; then
'the promise 1s not binding.

’ This intricate rule will be best explained by an ex-
ample. A father receives an account from abroad
of the death of his only son—soon after which he
promises his fortune to his nephew: The account
turns out to be false—the father, we say, is released
from his promise; not merel) because he never
would have made it, had he known the truth of the
case—for that alone will not do—but because the
nephew also himself understood the promise to pro-
ceed upon the supposition of his cousin’s death, or at
least his uncle thought he so understood it; and
could not think otherwise. The prormse proceeded
upon this suppotition in the promiser’s own appre-
hension, and as he believed, in the apprehension of
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both parties ; and this belief of his is the precise cir-
cumstance which sets him free. The foundation of
the rule is piainly this ; aman is bound only to satis-
fy the expectation which he intended to excite;
whatever cc nmtxon, therefore, he intended to sub-
ject that expectation to, becomes an essential condi-
tion of the promise.

Errors, which come not within this descriptioné/
do not annul the obligation of a promise. I promis
a candidate my vote; presently another candidate
appears, for whom I certainly would have reserved.
it, had I been acquainted with his design. Here,
therefore, as before, my promise proceeded from an
error ; and I never should have given such a prom-
1se, had I been aware of the truth of the case, as it
has turned out; but the promisee did not know this—
he did not receive the promise subject to any such
condition, or as proceeding from any such supposi-
tion; nor did I at the time imagine he so” received
it..  This error, therefore, of mine, must fall upon
my own head, and the promise be cbserved notwith-
standing. A father promises a certain fortune with
ais daughter, supposing himself to be worth so much ;-
his circumstances turn out, upon exammanoa.-_;
worse than he was aware of. Here again the prom-
ise was erroneous, but, for the reason assigned in the
last case, will neverthelcss be obligatory.

The case of erroneous promises is attended with
some difficulty ; for to allow every mistake, or |
change of circumstances to dissolve the obligation of |,
a promise, would be te allow a latitude, which might |,
evacuate the force of almost all promises; and, on
the other hand, to gird the obligation so tight, as to
make no allowances for manifest and fundamental
crrors, would, in many instances, be productive of
great hdrdbhlp and absurdity.

It has long been controverted amongst moralists,
whether promises be binding, which are extorted by 7
violence or fear. The obligation of all promises re-
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sults, we have seen, from the necessity or the use of
that confidence which mankind repose in them. The
questica, therefore, whether these promises are bind-
¢ ing, will depend upon this, whether mankind, upon
. the whole, are benefited by the confidence placed in
| such promises ! A highwayman attacks you—and,
" being disappointed of his booty, threatens or prepares
to murder you; you promise, with many solemn as-
servations, that, if he will spare your life, he shall
find a purse of money left for him at a place appoint-
ed. Upon the faith of this promise he forbears from
farther violence. Now, your life was saved by the
confidence reposed in a promise extorted by fear ;
and the lives of many others may be saved by the
—same. { This is a good consequence. ) On the other
hand, confidence in promises like these, greatly fa-
cilitates the perpetration of robberies. They may be
‘made the instruments of almost unlimited extortion.
, 'Fhis is a bad consequence; and in the question be-
tween the importance of these opposite censequences
resides the doubt concerning the obligation of such
promises.
-« There are other cases which are plainer ; as where
a magistrate confines a disturber of the public peace
in jail, till he promise to behave better ; or a prison-
er of war promises, if set at liberty, to return within
a certain time. These promises, say moralists, are
binding, because the violence or duress is just ; but,
the truth is, because thereis the same use of & confi-
dence in these promises, as of confidence in the prom-
1ses of a person at perfect liberty.
{ Vows are promises to God. The obligation cannot
be made out upon the same principle as that of oth-
-er promises.) The violation of them, nevertheless,
\implies a want of reverence to the Supreme Being ;
which is enough to make it sinful.
There appears no command or engouragement in
the Christian scriptures to make vows § much less any
authority to break through them, ‘when they are
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made. The few instances* of vows which we read
of in the New Testament, were religiously observed.

‘The rules we have laid down concerning promises
are applicable to vows. Thus Jephthah’s vow, takenjj;
in the sense in which that transaction is commonly/
understood, was not binding ; because the perform-:
ance, in that contingency, became unlawful.

———————r——

CHAPTER VI
CONTRACTS.

A CONTRACT is a mutual promise. The
obligation, theretore, of contracts ; the sense in which
they are to be interpreted ; and the cases where they
are not binding, will be the same as of promises.

From the principle established in the last Chapter,
< that the obligation of promises is to be measured
by the expectation, which the promiser any how
voluntarily and knowingly excites,” reselts a rule,
which governs the construction of all contracts, and
is capable, from its simplicity, of being applied with
great ease and certainty, viz. That,

Whatever is expected by one side, and known to be so ex-
pected by the other, is to be deemed a part or condition of
the contract.

The several kinds of contracts, and the order in
wnich we propose to consider them, may be exhibited
at one view : thus, ,

( Sale.
Hazard.
Lending of { {&consumable property.
oney.
 Service.

'S ® <,
Labour. < Commi sions
' Partnership.

. _ Offices.

* Acts xviii, 18, xxi. 29.

Contracts of <
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CHAFTER VIL
CONTRACTS OF SALE.

THE rule of justice, which wants most to be
inculcated in the makmg of bargains, is, that the sel-
ler is bound in conscience to disclose the faults of
what he offers for sale. Amongst other methods of
proving this, one may be the followmg

I suppose it will be allowed, tiiat to advance a direct
falsehood in recommendation ot our wares, by ascrib-
ing to them some quality which we know that they
bave not, is dishonest. Now compare with thrs the
desicned concealment of some fault, which we know
that they have. The motives and the effects of ac-
tions are the only points of comparisen, in which
their morai qm.hry can difier ; but the motives in
these two cases are the same, viz. to procure a high-
er price than we ‘expect otherwise to obtain ; the effeci,
that 1s, the prejudice to the buyer, 1S also the same
for he finds himseif equally out of pocket by his bar-
gain, whether the commodity, when he gets home
with it, turn out worse than he had supposed, by the
want of some quality which he expected, or the dis-
covery of some fault which he did not expect. If
therefore actions be the same, as to all moral pur-
poses, which proceed from the same motives, and pro-
duce the same effects; it is making a distinction
without a difference, to esteem it a cheat to magnify
beyond the truth the virtues of what we sell, but
none to conceal its faults.

It adds to the value of this kind of honesty, that
the faults of many things are of a nature not to be
kuown by any, but by the persons who have used
them: so that the buyer has no security from im-
position, but in the ingenuousness and integrity of
the seller.

There is one exception, however, to this rule,
ramely, where the silence of the seller implics some
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fault in the thing to be sold, and where the buyer
lias a compensation in the price for the risk which he
runs : as where a horse; in a London repository, is
sold by public auctien, without warranty ; the wane
of warranty is notice of some unscandness, and pro-
duces a proportionable abatement in the price.

To this of concealing the faults of what we want
to put off, may be referred the practice of passing bad
money. - This practice we soraetimes hear defended
by a vulgar excuse, that we have taken the money
for good, and must therefore get rid of it. Which
excuse is much the same, as if one, who had been
robbed upon the highway, should allege he had a
right to reimburse himself out of the pocket of the
first traveller he met ; the justice of which reasoning
the traveller possibly may not comprehend.

Where there exists no monopoly or combination,
the market price is always a fair price; because it
will always be proportionable to the use and scarcity
of the article. Hence, there need be nc scruple
about demanding or taking the market price; and
all those expressions, ¢ provisions are extravagantly
dear,” ¢ corn bears an unreascnable price,” and the
like, import no unfairness or unreasonableness in the
seller. - ,

If your tailor or your draper charge, or even ask
of you more for a suit of clothes, tian the market
price, you complain that you are imposed upon
you pronounce the tradesman who makes such z
charge dishonest: although, as the man’s goods
were his own, and he had a right to prescribe the
terms, upon which he would consent to part with
them, it may be questioned what dishonesty there
can be in the case, or wherein the imposition con-
sists.  'Whoever opens a shop, or in any manner ex.
poses goods to public sale, virtually engages to deal
with his customers at a market price; because it is
upon the faith and opinion of such an engagement,

P
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. that any one comes within his shop doeors, or ofiers
to treat with him. This is expected by the buyer ;
is known to be so expected by the seller ; which is
enough, according tc the rule delivered above, to
make it a part of the contract between them, though
not a syllable be said about it. The breach of this
implied contract constitutes the fraud inquired after.

Hence, if you disclaim any such engagement, you
may set what value you please upcn your property.
If, upon being asked to sell a house, vou answer that
the house suits your fancy or conveniency, and that
you will not turn yourself out of it under sucha
price ; the price fixed may be double of what the
house cost, or would fetch 2t pubiic sale, without
any imputaticn of injustice or exiortion upon vou.

If the thing scld be damaged, or perish, between
the sale and the delivery, ought the buyer to bear
the loss, or the seller? This will depend upon the
particular construction of the contract.. If the seller,
either expressly, or by implication, or by custom,
engage to deliver the goods ; asit I buy a set of china,
and the china-man ask me whether he shall bring or
send them to me, and they be broken in the convey-
ance ; the seller must abide by the loss. If the thing
sold remair: with the seller, at the instance, or for the
conveniency cf the buyer, then the buyer undertakes
the risk ; as if I buy a herse, and meniion, that I
will send for it on such a day, which is in effect de-
siring that it may continue with the seller till I do
send forit; tnen whatever misfortune befals the
horse in the r:exn time, must be at my cost.

And here, once for all, I wculd observe, that in-
numerable guestions of this sort are determined solely
by custom ; not ti at custom possesses any proper au-
thority to aiter ev ascertain the nature of right and
wrong ; butr because the contracting parties are pre-
sumed to wmelude in their stipulation, all the condi-
tions which custei: has annexed to centracts of the
same sort ; and when the usage is notorious, and no
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exception made to i, this presumption is generally -
agreeable to the fact.*

If I order a pipe of port from a wine merchant
abroad ; at what period the property passes from the
merchant to me; whether upon the delivery of the
wine at the merchant’s warehouse ; upon its being
put on shipboard at Oporto : upon the arrival of the
ship in England; at its destined port; or not till
the wine be committed to my servants, or deposited
in my cellar, are all questions, whict admit of no de-
cision, but what custom points out. Whence, in
justice, as well as law, what is called the custom of
merchants, regulates the construction of mercantile
concers.

. ]
—————

CHAPTER VIIL
CONTRACTS OF HAZARD.
By cContracts of Hazard, I mean gaming and

insurance. |

What some say of this kind of contracts, that < one
side ought not to have any advantage over the oth-
er,” is neither practicable nor true. It is not practi-
cable ; for that perfect equality of skill and judgment,
which this rule requires, is seldom to be met with. I
might not have it in my power to play with fairness
a game at cards, billiards, or tennis ; lay a wager at
a horse race; or underwrite a policy of insurance,
once 1n a twelvemonth, if I must wait till ] meet with
a person, whose art, skill, and judgment in these
matters, is neither greater nor less than my own.
Nor is this equality requisite to the justice of the
contract. One party may give to the other the whole

* It happens here, as in. many cases, that what the parties ought to do, and
what a judgeor arbitrator would award to be done, may be very different.
What the parties ought to do, by virtue of their cortract, depends upon their
consciousness at the time of making it ; whereas a third person finds it ne-
cessary to found his judgment upon presumptions, which presumptions may
be false, although the most probabile that he could proceed by.
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of the stake, if he please, and the other party may
justly acc2pt it if it be given him ; much more there-
fore may one give to the other a part of the stake;
or, what is exactly the same thing, an advantage in
the chance of winning the whole.

The proper restriction is, that neither side have an
advantage, by means of which the other is not aware :
for this is an advantage taken, without being given.
Although the event be still an uncertainty, your ad-
yantage in the chance has a certain value; and so
much of the stake, as that value amounts to, is taken
from your adversary without his knowledge, and
therefore without his consent. If I sit down to a
game at whist, and have an advantage over the ad-
versary, by means of a better memory, closer atten-
tion, or superior knowledge of the rules and chances
cf the game, the advaatage is fair; because it 1s ob«
tained by means of wnich the adversary is aware;
for he is aware, when he sits down with me, that |
shall exert the skil! that I possess, to the utmost. But
if I gain an advantage by packing the cards, glancing
my eye into the adversary’s hands, or by concerted
signals with my partner, it is a dishonest advantage ;
because it depends npon means, which the adversary
never suspects that I make use of.

- The samae distinction holds of all contracts, into
which chance enters. If I lay a wager at 2 horse
race, founded upan the cenjecture I form from the
appearance, and character, and breed of the horse, 1
am justly entjtled to any advantage which my judg-
ment gives me ; but, if I carry on a clandestine corres-
pondence with the jockies, and find out from them,
that a trial has been actually made, or that it is set-
tled beforehand which horse shall win the race; all
such information is so much fraud, because derived
from sources, which the other did not suspect, when
he proposed or accepted the wager.

In speculations in trade, or in the stocks, if I exercise
my judgment upon the general aspect and posture of
public affairs, and deal with a person who conducts
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himself by the same sort of judgment; the contract
has all the equality in it which is necessary ; but if I
have access to secrets of state at home, or private ad-
-ice of some decisive measure or event abroad, I can-
not avail myself of these advantages with justice, be-
cause they are excluded by the contract, which pro-
ceeded upon tae supposition, that I had no such ad-
vantage,

In insurances, in which the underwriter computes [
his risk entirely from the account given by the per-|
son insured, it is absolutely necessary to the justic
and validity of the contract, thzat this account be ex
act and complete.

e ————————

CHAPTER 1X.

CONTRACTS OF LENDING OF INCONSUM-
5 ABLE PROPERTY.

WHEN the identical loan is to bz retrrned,
as a book, a horse, a harpsichord, it is called incon-
sumable, In opposition to corn, wine, money, and
those things which perish, or are parted with in the
use, and can therfore only be restored in kind.

The questions under this head are few and simple.
The first is, if the thing lent be lost or damaged,
who ought to bear the loss or damage ? Ifit be dam.
aged by the use, or by accident, in the use for which
it was lent, the lender ought to bear it ; as if I hire
a job coach, the wear, tear, and soiling of the coach,
must belong to the lender ; or a horse to go a par-
ticular journey, and in going the proposed journey,
the horse die, or be lamed, the loss must be the lend-
er’s: on the contrary, if the damage be occasioned
by the fault of the borrower, or by accident in some
use for which it was not lent, then the borrower must
make it good; as if the coach be overturned or
broken to pieces by the carelessness of your coach-
man; or the horse be hired to take a morning’s
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ride upon, and you go a hunting with him, or leap
bim over hedges, or put him in your cart, or car-
riage, and he be strained, or staked, or galled, or ac-
cidentally hurt, or drop down dead whilst you are
thus using him ; ; you must make satisfaction to the
owner.

The two cases are distinguished by this circum-
stance, that in one case, the owner foresees the dam-
age or risk, and therefore consents to undertakeit ;
in the other case he does not.

It is possible that an estate or a house, may, during
the term of a lease, be so increased or diminished in
its value, as to become worth much more, OF much
less, than the rent agreed tc be paid for it. In some
of which cases, it may be doubted, to whom, of nat-
ural right, the advantage or dxsadvantage belongs.
The rule of justice seems to be this: if the altera-
tion might be expected by the parties, the hirer mygt
take the consequence; if it could not, the own
An orchard, or a vineyard, or a mine, or a ﬁshery,
or a dec'oy, may this year yield nothing, or mext to
nothing, yet the tenant shall pay his rent ; and if the
next year produce tenfold the usual profit, no more
shall be demanded ; because the produce is in its na-
ture precarious, and this variation might be expect-
ed. If an estate in the fens of Lincolnshire, or the
isle of Ely, be overflowed with water, so as to be in-
capable of occupation, the tenant, notwith standing,
is bound by his lease ; because he entered into it with
a knowledge and foresxght of this danger. On the
other hand, if by the eruption of the sea into a coun-

where it was never known to have come before,
by the change of the course of a river, the fall of a
rock, the breaking out of a volcano, the bursting of
2 moss, the incursions of an enemy, or by a mortal
contagion amongst the cattle ; if by means like these,
an estate change, or lose its value, the loss shall fall
upon the owner ; that is, the tenant shall either be
discharged from his agreement, or be entitled to an
abatement of rent. A house in London, by the build-

y
!
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ing of a bridge, the opening of a new road or street,
may become of ten times its former value; and, by
contrary causes, may be as much reduced in value :
here also, as before, the owner, not the hirer, shall be
affected by the alteration. The reason upon which
our determination proceeds, is this; that changes
such -as these being neither foreseen nor provided for,
by the contracting parties, form no part or condition
of the contract; and therefore ought to have the
same effect as if no contract at all had been made
(for none was made with respect to them) that is.
ought to fall upon the owner.

———————————

CHAPTER X.

CONTRACTS CONCERNING THE LENDING
OF MONEY. |

i
; THERE exists no reason in the law of nature,
why a man should not be paid for the lending of
his money, as well as of any other property into
which the money might be converted. |
~ The scruples that have been entertained upon this
head, and upon the foundation of which, the receiv-
ing of interest or usury (for they formerly meant
the same thing) wais once prohibited in aimost all
Christian countries,* arose from a passage in the law
of Moses, Deuteronomy, xxiii. 19, 20. < Thou shalt
not lend upon usury to thy brother ; usurgof mon.
ey, usury of victuals, usury of any thing that is lent
upon usury : unto a stranger thou mayest lend upon
usury,’Put unto thy brother thou shalt not iend upon
usury. | 3
This prohibition is now generally understood fo
have been intended for the Jews alone, as part of

* By a statute of James the Pirst, interest above eight pounds per cent.
was prohibited (and concecnently under that rate allowed) with this sage
prov:sion: That this statute shall not be construed or expound-d to allow the practice
of usury ir. oint of religion or conscience,
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the civil or political law of that nation, and calcu-
lated to preserve amongst themselves that distribus
tion of property, to which many of their institu-
tions were subservient ; as the marriage of an heir-
ess with her own tribe; of 2 widow, who was left
childless, to her husband’s brother; the vear of ju-
bilee, when alienated estates reverted to the family
of the original proprietor—regulations, which were
never thought to be binding upon any but the com-
monwealth of Israel.

This interpretation is confirmed, I think, beyond
all controversy, by the distinction made in the law,
between a Jew and =z foreigner, “unto a stranger
thou mayest lend upon usury, but unto thy brother
thou mayest not lend upon usury;” a distinction
which could hardly have been admitted into a law
which the divine Author intended to be of moral and
of universal obligation. LT

The rate of intercst has in most countries been rei
ulated by law. The Roman law allowed of twelve
pounds per cent. which Justinian reduced at one
stroke to four pounds. A statute of the thirteenth
year of Queen FElizabeth, which was the first that
tolerated the receiving of interest in England at all,
restrained it to ten pounds per cent.; a statute of
James the First, to eight pounds; of Charles the Sec-
ond, to six pounds ; of Queen Anne, to five pounds,
on pzin of forfeiture of treble the value of the mon-
ey lent; at which rate and penalty the matter now
stands. The policy of these regulations is, to check
the power of accumulating wealth without industry ;
to give encouragement to trade, by enabling adven.
turers in it to borrow monev at a moderate price ;
and, of late years, to enable the state to borrow the
subject’s money itself.

Compound interest, though forbidden by the law
cf England, is agreeable enough to natural equity;
for interest detaincd after it 1s due, becomes, to all
intents and purposes, part of the sum lent.
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It is a question which sometimes occurs, how
money borrowed in one country ought to be paid
in another, where the relative value of the precious
metals is not the same. For example, suppose I bor.
tow an hundred guineas in London, where each guin«
ea is worth one and twenty shillings, and meet my
creditor in the East Indies, where a guinea is worth
no more perhaps than nineteen, is it a satisfaction
of the debt to return a hundred guineas ; or must I
make up so many times one and twenty shillings ? I |
should think the Iatter: for it must be presumed, f
that my creditor, had he not lent mie his guineas,
would have disposed of them, in such a manner, as
to have now had, in the place of them, so many
one and twenty shillings ; and the question supposes,
that he neither intended, nor ought to be a sufferer,
by parting with the possession of his money to me.

When the relative value of coin is altered by an
act of the state, if the alteration would have extend-
ed to the identical pieces which were lent, it is enough
to return an equal number of pieces of the same de-
nomination, or their present value in any other. As
if guineas were reduced by an act of parliament to
twenty shillings, so many twenty shillings as I bor-
rowed guineas, would be a just repayment. It would
be otherwise, if the reduction was owing to a de-
basement of the coin ; for then respect ought to be
had to the comparative value of the old guinea and
the new. )

Whoever borrows money is bound in conscience
to repay it. This every man can see: but every
man cannot see, or does not, however, reflect, that
he is, in consequence, also bound to use the means
necessary to enable himself to repay it. < If he
pay the money when he has it, or has it to spare,
he does all that an honest man can do,” and all, he
imagines, that is required of him ; whilst the previ-
ous measures, which are necessary to furnish him

Q
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with that money, he makes no part of his care, nor
observes to be as much his duty as the other; such
as selling a family seat, or a family estate, contracting
his plan of expense, laying down his equipage, re-
ducing the number of his servants, or any of thcse
humiliating sacrifices, which justice requires of a man
in debt, the moment he perceives that he has no rea-
sonable prospect of paying his debts without them.

An expectation, which depends upon the continu-
ance of his own life, will not satisfy an honest man,
if a better provision be in his power: for itis a
breach of faith to subject a creditcr, when we can
hcip it, to the risk of our kfe, be the event what it
will; that not being the security to which credit
was given.

I know few subjects which have been more mis-
understood than the law which authorizes the im-
prisonment of insolvent debtors. It has been repre-
sented as a gratuitous cruelty, which contributed
nothin; to the reparation of the creditor’s loss, or
to the advantage of the community. This prejudice
arises principally from considering the sending of a
debtor to jail, as an act of private satisfaction to the
creditor, instzad of a public punishment. As an act
of satisfaction or revenge, it is always wrong in the
moiive, and often intemperate and undistinguishing
in th2exercise, Consider it as a public punishment,
founded upon the same reason, and subject to the
same rules, as other punishments; and the justice of
it, togzsther with the degree to which it should be
extended, and the objects upon whom it may be in-
flicted. will be apparent. There are frauds relating
to insivency, against which it is as necessary to pro-
vide punishment, as for any public crimes whatever ;
a: where a man gets your money into his possession,
and forthwith runs away with it; or what is little
better, squanders it in vicious expenses; or stakes it
at the gaming table ; in the alley; or upon wild ad-
ventures in trade; or is conscious at the time he
borrows it, that he can never repay it; or wilfully
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pats it out of his power by profuse living; or con.
ceals his effects, or transfers them by collusion io an-
other ; not to mention the obstinacy of some debt-
ors, who had rather rot in jzii, than celiver up their
estate ; for, to say the truth, the first absurdity is in
the law itself, which leaves 1t in a debtor’s power to
withhold any part of his property from the claim of
his creditors. The only question is, whether tae
punishment be properly piaced in the hands of an ex-
asperated creditor ; for which it may be said, that
these frauds are so subtile and ver-atile, that nothing
but a discretionary power can overtake them; and
that no discretion is likely to be so well informed,
so vigilant, or so active, as that of the creditor.

It must be remembered, however, that the con-
fnement of a debtor in jail is a punishment ; and
that every punishment supposes a crime. Tc pursue,
therefore, with the extremity of legal rigour, a suf-
ferer, whom the fraud or failure of others, his own
want of capacity, or the disappointments and mis-
carriages to which all human affairs are subject,
have reduced to ruin, merely because we are pro-
voked by our loss, and seek to relieve the pain we
feel by that which we inflict, is repugnant not only
to humanity, but to justice ; for it is to pervert a
provision of law, designed for a different and a salu-
tary purpose, to the gratification of private spleen
and resentment. Any alteration in these laws,
which could distinguish the degrees of guilt, or con-
vert the service of the insolvent debtors to some pub-
kc profit, might be an inprovement; but-any con-
siderable mitigation of their rigour, under colour of
relieving the poor, would increase their hardships.
For whatever. deprives the creditor of his power of
coercion, deprives him of his sccurity; and as this
must add greatly to the difficulty of obtainig credit,
the poor, especially the lower sort of tradesmen, are
the first who would suffer by such a regulation. As
tradesmen must buy before they sell, you would ex-
zlude from trade two thirds of those who now cars-




I 22 Serq/.ic@..

it ca, if none were enabled to enter into it without
a capital sufficient for prompt payment. An advo-
cate, therefore, for the interests of tiis important
class of the community, will deem it more eligible,
that one out of a thousand should be seat to jail by his
creditors, than that the nine hundred and ninety-nine
should be straitened, and embarrassed, and many cf
them lie idle, by the want of credit.

- A ————— —

CHAPTER XL

CONTRACTS OF LABOUR.
SERVICE.

SERVICE in this couniry 1s, as it ought to
be, voluntary, and by contract; and the master’s
authoricy extends no farther than the terms or
eguitable construction of the contract will justify.

The treatment of servants, as to diet, discipline,
and accommodation, e kind ana quantity of work
to be required of them, the intermission, hberty,
and indulgence to be allowed them; must be deter-
mined in a great measure by custom ; for where the
contract involves so many particulars, the contract-
ing parties express a few perhaps of the principal,
and by mutual understanding refer the rest to the
known custom of the country in like cases.

A servant 1s not bound to obey the un/aful com-
mands of his master; to munister, for instance, to
his uniawful pleasures; or to assist him by unlawful
practices in his profession ; as in smuggling or adul-
terating the articles in which he deais. For the
servani 1s bound by nothing but his own promise;
and the obhgation of a2 promisc extends not to
things unlawful.

For the same reason, the master’s authority is no
justification of the servant in doing vrrong ; for the
servant’s own promise, upon which that autherity is
founded, would b= none.
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Clerks and apprentices ought to be employed en-
tirely in the profession or trade which they are
intended to learn. Instruction is their hire, and to
deprive them of the opportunities of instruction, by
taking up their time with cccupations. foreign to
their business, is to defraud them of their wages.

The master is responsiblc for what a servant does
in the ordinary course of his employment ; for it is
done under a general authority committed to him,
which is in justice equivaleat to a specific direction.
Thus, if I pay money to a banker’s clerk, the banker
is accountable ; but net if I had paid it tc his butler
or his footman, whose business it is not to receive
money. Jpen the same principle, if 1 once send a
servant to take up goods upon credit, whatever goods
he afterwards takes up at the same shop, so long as
he continues In my service, are justly chargeable to
my account.

The law of this country goes great lengths in in-
tending a kind of concurrence in the master, so as
to charge him with the consequences of his servani’s
conduct. 1f an inn-keeper’s servant rcb his guests,
the inn-keeper must make restitution; if a farner’s
servant lame a horse, the farrier must answer for
the damage; and, still farther, if your coachman or
carter drive over a passenger, in the road, the passen.
ger may recover from you a satisfaction for the
hurt he suffers. But these determinations stand, I
think, rather upon the authority of the law, than
any principle of natural justice.

‘There 1s a carclessness and facility in “ giving
characters,” as it 1s called, of servants, especially
when given in writing, or according to some estab-
lished form, which, to speak plainly of it, is a cheat
upon those who accept them. They are given with
so little reserve and veracity, ¢ that I should as soon
depend,” says the author of the Rambler, ¢ upon
an acquittal at the Old Bailey, by way of recom-
mendation of a servant’s honesty, as upon one of
these characters.”” It is sometimes carelessness ; and
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sometimes also to get rid of a bad servant without the
uneasiness of a dispute; for which nothing can be
pleaded, but the most ungenerous of all excuses,
that the person whom we deceive is a stranger.

There is a conduct, the reverse of this, but more
injurious, because the injury falls where there is no
remedy. Imean the obstructing a servant’s advance-
ment, because you are unwilling to spare his service,
To stand in the way of your servant’s interest, is a
poor seturn for his fidelity ; and affords slender en-
couragement for good behaviour, in this numerous
and therefore important part of the community.
It is a piece of injustice, which, if practised towards
an equal, the law ‘of honcur would lay hold of ; as
it is, it is neither uncommon nor disreputable.

A master of a family 1s cuvlpable, if he permit any
vices among his domestics, which he might restrain
by due discipline and a proper interference. This re-
sults from the general obligation to prevent misery

when in our power; and the assurance which we
have, that vice and misery at the long run go to-
gether. Care to maintain in his family a sense of
virtue and religion, received the divine 2pprobation
in the person of ABRAHAM, Gen. xviil. 19— | know
him, that he will command his children, and /s
bousebcld after him ; and they shall keep the way of
the Lord, to do justice and judgment.” And indced
no authority seems so well adapted to this purpose,
as that of masters of families : because none opperates
upon the subjects of it, with an influence so immedi-
=te and constant.

What the Christian scriptures have delivered conr-
cerning the relaticn and reciprocal duties of masters
and servants, breathes a spirit of liberality, very little
known in ages when servitude was slaverv; and
which flowed from a habit of contemp]atma man-
kind under the common relation in which they stand
to their Creator, and with respect to their interest
m another existence.* ¢ Servants, be obedient to

* Eph. n1. 5=1,
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them that are your masters according to the flesh,
with fear and trembling, in singleness of your heart,
as unto Christ;- not with eye-service, as men pleasers ;
but as the servants of Christ, doing the will of God
from the heart, with good will doing service, as i the
Lord, and not to men : knowing that whatsoever good
thing any man doth, the same shall he receive of the
Lord, whether he be bond or free. And, ye masters,
do the same thing unto them, forbearingthreaten-
ing ; knowing that your Master also is in heaven;
neither is there respect of persons with him.” The
idea of referring their service to God, of considering
him as having appointed them their task, that they
were doing bis will, and were to look to him for their
reward, was new ; and affords a greater security to
the master than any inferior principle, because it
tends to produce a steady and cordial obedience in
the place of that constrained service, which can never
be trusted out of sight, and which is justly enough
called eye-service. The exhortation to masters, to
keep in view their own subjection and accountable-
ness, was no less seasonable.

————————————

CHAPTER XIL

CONTRACTS OF LABOUR.
COMMISSIONS.

/ WHOEVER urdertakes another man’s busi-
ness, makes it his own, that is, promises to employ
upon it the same care, attention and diligence, that
he wouid do if it were actaally his own; for he
knows that the business was committed to him with }
that expectation. And he promises nothing more’
than this. Therefore an agent is not obliged to wait,
inquire, solicit, ride about the country, toil, or study,
whilst there remains a possibility of benefiting his em-
ployer. If he exert so much of his activitv, and use
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such caution, as the value of the business in his judge-
ment deserves, thatis, as he wouid have thought
sufficient, if the same interest of his own had been
at stake, he has discharged his duty, although it
should afterwards turn out, chat by more activity,
and longer perseverance, he might have concluded
the business with greater advantage.

This rule defines the duty of factors, stewards,
attorneys, and advocatates.

One of the chief difficulties of an agent’s situation

, to know how far he may depart from his instruc-

tions, when, from some change or discovery in the
circumstances of his commission, he sees reason to be-
lieve that his employer, if he were present, would ai-
ter his intention.) The latitude allowed to agents in
this respect will' be different, according as the com-
mission was confidential or ministerial ; and accord-
ing as the general rule and nature of the service re-
qguire a prompt and precise obedience to orders, or
ao0t. An attorney sent to treat for an estate, if he
found out a flaw m the title, would desist from pro-
posing the  price he was directed to ptopose ; and v
ry properiy. On the other hand, if the commande; BA
in chief of an army detach an officer under him up-
on a particular sérvice, which service turns out more
difficult, or less expedient, than was supposed, in so
much that the officer is convinced that his cammand-
er, it he were acquainted with the true state in which
t’le affair 3s tound, would recal nis Gl”iett‘, yet must
this oficer, if hc cannot wait .for fresh directions,
without premdlce to the expedition he 1s sent nipon,
pur ¢, at all hazards, those whicn he brought out
with Lim,
{ What is trusted to an agent may be lost or dam-
aged in his hands by misfortune. An agent who acts
without pay is clearly not answerable o1 the Toss;
for, it he gave his tabour for nothmg it cannot be
presumed, that he gave also security for riie success
ofit. If the agent be hired to the buiness. the ques-
tion will depznd vpon the apprehension of the par-

4
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ties at the time of making the contract; which ap-
prehension of théirs must bé collected chiefly from
custom, by which probably it was guided. Whether
a public carrier ought to account for goods sent by
him ; the owner or master of a ship for the cargo;
the pust office for letters, or bills mclosed in letters,
where the loss is not imputed to any fauit or neglect
of theirs ; are que.tion of this sort. Any expres-
sion, whizh by implication amounts to a promise
will be birding upon the agent without custom ;
where the proprictors of a stage-coach advertise, that
they will nst be accountable for morey, plate, or
jewels, this makes them accountable for every thing
else ; or where the price is too much for the labour,
part ‘of it ma y be considered as a premium for insur-
ance. On the other hand, any caution on the p
of the owner to guard against danger, is evidenc
that he considers the risk to be his ; as cuttinga b
bill in two, to send by the post at different times.
Universally, unless a promise, either express or
tacit, can be proved against the agent, the loss must)
fall upon the owner.
" (" The agent may be a sufierer in his own person le
property by the business which he undertakes ;
where one goes a journey for another, and lames his
horse, or is hurt himnself by a fall upon the 1o0ad;
can the agent in such case claim a compensation for
the misfortune ? Unless the same be provided for by
express stipulation, the 2gent is not entided to any
compensation from. his ;mployer on that account :
far where th: anger is not forescen, there can be
"y reason to believe, that the employer engaged to
indemnify the agent against it ; still less where it
is foreseen: for whoever Lnowmgly undertakes a
dangerous employment, in common construction
takes upon himsclf the danger and the consequernces ;
as where a fireman undertakes for a reward to risk
a box of writings from the flames; or a saiior to
bring off a passenger from a ship in a storm,
R
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CHAPTER XILL.

CONTRACTS OF JLABOUR.
PARTNERSHIP.

I xnow nothing upon the subject of partaer-
ship that requires explanation, but in what manner
the profits are to be divided, where one pariner con-
tributes money and the other iabour; which isa
common case.

Rule. From the stock eof the partnership deduct
the sum advanced, and divide the remainder between
the monied partner, and the labouring partser, in
the proportion of the interest of the money to the
wages of the labour, allowing such a rate of interest
as money might be borrowed for upon the same se-
curity, and such wages as a journeyman would re-
quire for the same labour and trust.

Example. A advances a thousand pounds, but
knows nothing of the business; B produces no mon.
ey, but has been brought up te the bus'ness and un-
dertakes to conductii. At the end of the yvear the
stock and the effects of the partnership amoant to
twelve hundred pounds; consequently there are twe
kundred pounds to be divided. Now nobody would
iend morey upon the event of the business succeed-
mg, which is A’s sccurity, under six per cent.—there.
fore A must be allowed sixty pounds for the interes:
of his meney. B, before he engaged in the partner-
ship, earped thirty pounds a vyear in the same em-
ployment ; his labour, therefore, ougt to*be valued
at thirty pounds ; and the two hundred pounds must
be divided between the partners, in the proportion
of cixty to thirty; that is, A must reccive one hun-
dred and thirty-three pounds six shillings and eight
pence, and B sixty-six pounds thirteen shillings and
four pence. :

I there be nothing gained, A loscs his intcrest, and

B his labour, which is right. If :lie original stock
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e diminished, by this rule B loses only his labour as
before ; whereas A lcses his interest, and part of the
principal : for which eventual disadvantage A is
compensated, by having the interest of his money
computed at six per cent. in the division of the prof.
its, when there are any.

It is true, that the division of the profit is seldom
forgotten in the constitution of the. partnership ;
and is therefore commonly settled by express agree«
ments ; but these agreements, to be equitable, should
pursue the principle of the rule here laid cown.

All the partners are bound by what any one of
them does in the course of the business ; for, guoad
hoc, each partner is considered as an authorized
agent for the rest.

L]
———————

CHAPTER XI1V.

CONTRACTS OF LABOUR.
OFFICES.

e IN many offices, as schools, fellowships of col-

/eges, professorships of the universitics, and the like,
there 1s a twofold contract, one with the founder

( the other with the electors. ‘

* / The contract with the founder obliges the incum-
pent of the office to discharge every duty appointed
bv the charter, statutes, deed of gift, or will of the
founder Z because the endowment was given, and
consequéntly accepted for that purpose, and upon
those conditions.

The contract with the electors extends this obliga-
tion to ail duties that have been customarily connect-
ed with and reckoned a part of the office, though
not prescribz! by the founder 3/ for the electors ex-
pect from the person they choose, all the duties
which his predecessors have discharged ; and as the
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persen elected cannot be ignorant of their expecta.
tion, if he meant to have refused this condition, he
. ought to have apprised them of his objection.
And here let it be observed, that the electors can
Lxcuse the conscience of the person elected from
. this last class of duties alone ; because this class re-
. sults from a contract, to which the electors and the
. person elected are the only parties. The othe® class
of duties results from a different contract. }
.. It is a question of some magnitude and difhculty,
hat ofices may be conscientiously supplied by a
pi

We will state the several objections to the substi-
tution of a deputy ; and then it will be understood
that a deputy may be allowed in all cases, to which
these objections do not apply.

A oifice may not be discharged by deputy,

/1. Wherea narncular "nnﬁdence is reposed in the
judgment and conduct of the person appointed to it;
as the office of a steward, guardlan, judge, com-
mander in chief by land or sea./

2. Where the custom h,nders ; as-in the case of
schoolmawd of commissions in the
ariny or navy. “

3. Where the duty cannot, from its nature, be so

ell performed by a deputy }}as the deputy govern-
or of a province may not possess the legal authority,
or the actual influence of his principal.

4. When some inconveniency would result to the

rvice in ?enera! from the permission of deputies in

such cases ) for example, it is probable that military
merit would be much discouraged, if the duties be-
longing to commissions in the army were generally
allowed to be executed by substitutes.

The non-residence of the parochial clergy, who
supply the duty of their benefices by curates, is
worthy of a more distinct consideration. And, in
order to draw the question upon this case to a point,
we will suppose the officiating curate to discharge
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every duty, which his principal, were he present,
would be bound to discharge, and in a manner
equally beneficial to the parish; under which cir-
cumstances, th2 only objection to the absence of the
principal, at least the only one of the foregoing ob-
jections, is the last.

, In my judgment, the force of this objection
will € much diminished, if the absent rector or vic-
ar be, in the mean time, engaged in any function
or employment, of equal or of greater importance
to the general interest of religion. For the whole
revenue of the national church may properly
enough be considered as a common fund for the

suppoit of the national religion; and ifa clergy-

man be serving the cause of Christianity and protest- -

antism, it can make little difference, out of what
particular portion of this fund, that is, by the tithes
and glebe oi what particular parish his service be
requited ; any more than it can prejudice the king’s
service, that an officer who has signalized his menit
in America, should be rewarded with the govern.
ment of a fort or 2 castle in Ireland, which he never
saw ; but for the custody of which proper provision
i1s made, and care taken.

Upon the principle thus explained, this induf
gence is due to none more than to those who are
occupied in cultivating, or communieating religiou
knowledge, or the sciences subsidiary to religion.

This way of considering the revenues of the
church, as a common fird for the same purpose, is
the morz equitable, as the value of pardcular pre-
ierments bears no proporton tc the particular
charge or labour. |

But when a man draws upon this fund, whose
studies and employments bear nc relation to the
object of it; and who is no farther a minister of
the Christian religion, than as a cockade makes a

soldier, it seems a misapplication little better than
a robbery.

}
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And :o0 those who lhave tiie manageiiznt of suci.
matters, [ submit this question, whether the impov-
crishment of the fund, by convertag the pest chare
of it iuto annuitics for the gay and iliiterate youth of
great families, threatens not to starve and stifie the
litile clerical merit that is lcf: amongsi us?
r All legal dispensations irom residence proceed up-
‘or the supposition, that the absemtes 1z detainzd
.from his living, by some engagement of equai or of
- greater public impcrtance. “Theref eicre, if m a ca:e,
where no such reason <an with trath be picaded, 12
be said, that this question regards a rizht of proper-
ty,and that ail nght of property awaits the disposi-
tion of law ; that, therefore, if the law, which gives
a man the emc;umcnts of a Iiving, excuse him from
residing upon it, he 1s excused in Con:icienice ; we
answer, that the law does not excuse him &y intentizr,
and that all other excuses are frauuu;cnt.

CHAPTER XX
LIES.

{ A LIE isa breach of promise; for whoever
seriously addresses his discourse to another, tacitly
promises to speak the truth, becau:ec he kncows that
the truth is e.spected)
¢ Or the obligation of veracity may be made oui
from the direct ill consequences of lying to social
happiness.y Which consequences consist, either in
some specific Injury to particular individuals, or 1n the
destruction of thar Lonfidence, which i essential to the
intercourse of human life : for which laiter reason,
a lie may be pemicirus in its general tendency, and
therefore criminal, thcugh it producc no particular
or visible mischief to any on
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{ i rere are falsehoods which are not Lies; that is,
hozre nst cnmmd ,[ as,
. Whire no on: is deceived ;) which is the case
in parables, fables, novels, jests, tales to create mirth,
fulicrous embellishments of a siory, where the de—
clared design of the :pzaker is not to 1aform, bat to
diver:; cnmnhm ents m the subscription of a letter,
a servant’s dervl.;z his nuaster, dp"zsomr ’s pleading no.
f'wm', zn ady; »cate assertiny the jestice, or his belief
of the jusiice of his client’s cause. In such instances,
confidince is desiroyed, because none was repos-
cd ; mo promii<s to speak the truth is viclated, because
n3nhe was 51ven, or undersicod to be given.
“{TJI“erc the per:ca to winsm you speak has no
nga: 1o krow the truth, or more properly, where
hii'l- or ro arunvcmfncy ra>uits from the want of
ccofidence in cuch .,ac%; as where you teil a fa’sehood
.0 a2 mzJmarn, for his own advamage ; to a robber,
1o conceal vour properiv; to an assassis, to defeat,
or to divert kim from bis purpose. The partcular
consequence s by ihe suppc-ition beneficial ; and as
to the general consequence, the worst that can hap-
ppn 15, that the madmarn, the robber, the assassin, f£€
vi!! not tru<t vou azain; which (beside that the first 08
is incapable of d&urmg re"ular conclusions from
having been once deceived, an nd the two last not like-
ly to come a second tme in your way ) 1s sufaciently
cominensated by the immediate bencfit which you
propose by the falsehocd.
It is upon tlus principle, that, by the laws of war,
it js 2llowed to deceive an enemy by faats, false col-
cuis,* spios, false intelligence, and the like ; but, by

no Ieans, In treaties, traces, signals of ca mu.]auo.,,

* Ther= Lave heen two or three i rt23ces nfu'c 4 £ Fnglich ships decoying
e .t-:u-“ a0 tLuir power, by counterivinng szl of dxs:rt,s, = art:fice
57h csgin 1o be repr bated 3 NS 2 'ldmrat oncf mankind: for-
a i v eIamies 0f c::;nuruufcc ed by !‘; ldxr,'ﬂg..r .wnld put and cm. o
That ooz pt:.ud m ol rding aasianee o s' jlom Ciatress, which o the
Lesg \x"a ¢ 12 certine e o harscter, st OV wilihithe temls ol nnvieztyes
oyl cdwall, A D T . i
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cr surrender ; and the dificrence 1s, {fhat the former
suppose } ’105{11. is 10 continue, the latter are caicula-
‘ted to terminate or suspend themn. i In the conduct of
war, and whilst the war ccntmueg there 1s nc use, cr
rathar no place for confidence, betwixt the coniend-

= parties ; but in whatever relates to the rermiiztizn
oi waJ wie most reiigious fideliy 1s w:pccteu, because
without it wars could zot cease, nor the victors be s
cure, but by tuc enure destructicn of the vanqux:heu.
Many pecple inauige in serious discourse a habit
of fiction and exaggeration, in the accounts they give
af themselves, of their acquaintance, or cf the extra-
crdinary things waich they have svcn or heard;
and so long as the facts they relate arc indiﬁ'erent,
and their narratives, though faise, are mnoilensive, :
may seem a <uper<t.neus reoard to truth, to censure
thers mer erely for truth’s sake.

{ In the first place, it is almost mmpossibic to pro-
nouace beiorehand, wih certainty, concerning anv
Lie, thet it i1s moiiensive. j I%/at irrevocabile ; and col-
lects someiimes accretions in its flight, which ertire-
1y faange its nature. It may owe possibly iis mis-
chief in the ofiiciousnass or misrepresenration of those
who circuiate it ; but tize mischief 1s, nevertheless, in
some degree, charzeabie upon the original editor.

[ In the next place, this libeity in conversation de-
feats it own end.) Much ot the pleasure, and ail the
benefit of conversation, depends upen cur opinion of

the speaker’s veracity; for which this rulc leaves no
foundation. The faith indeed of a hearsr muct te
extremely perplex~d. «ho considers the spcaker, or
belicves thar the speaker consider: himself, as ender
no obligaiion to adhere to truth, but according to
the particular importance of what he relates.

{ But beside and abave both these reasons, <ohife He«
alwavs introduce others of a darker complexion. § |
hove scldom known any one who dmcn_cd truth in tri-
fl:s, that could be trusted in matiers of Impertance.
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Nice distinctions are oui of the question, upon occa-
sions, which, like those of speech, return every hour.
The babxt theref, efore, of lying, wien once iormed,
is easily extended to serve the dcsigns 6 m:lice or
interest ; like all habits, it spreads indeed of itseif.
/Pious frauds, as they are improperly enough call-
ed, Pt etended inspirations, forged books, counterfeit

miracics, are impo:itions of « more serious nature. !

It s pg>s:bln that they mav sometimes, though
seidom, have been set up am d eucourqed thh a
design to do good ; but the good they aim at, re-
quires that the belief of them should be perpetual,
which is hardly possible; and the detection of the
fraud 1s sure to disparage tie credit of all pretensions

f the same pature. Chrisnamty has suffered morel
mjt.*v from this cause, than from all other causes put;
together.

As there may be falsehoods which are not lies, so
thers may te liés without literal or direct fa. 2i-ehood.
An opening is always left for this species of prevari-
cation, when the literal and grammatical significa-
tion of a sentence is different fiom the popular and

customary meaning. It is the wilful deceit that
makes the lie; and we wilfully deceive, when
our expressions are not true in the sense in which we
believe the hearer to apprehend them. Besides, it is
ausurd to contend for any sense of words, in oppo-
sition to usage, for all senses of all words are found-
ed upon usage, and upon nothing else.

Or a2 man may act alie; as by poiating his fin-
ger in a wrong direction, when a traveller i inquires of
him his re‘*d or when a tradesman shuts up his
windows, to in.luce his creditors tc beiteve that
he s zhroad : for to i moral purposes, and there-
fore as 1o veracity, sprech acd action are the same;
speech being only a mede of action.

Or, la:fly, there m 2y be iis of omission, A writer
of Englisn history, who, In Iis zu..unt of the reign
S

/
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of CHARLEs the First, should wilfvily suppress any
evidence of that prince’s despotic measures and de-
signs, might be said to lie ; for, by entitling his book
a History of Engiond, he engages to relate the whele
truth of the history, or, at least, all that he knows
of it.

CHAPTi R XV »
OATHS.

1. FFORMS of Oaths.

II. Signification.

IIL. La<wfulness.

IV. Cé&lization.

V. What Oaths do nst tird.

V1. Ir wbhat sense Qaths are to be interpreted.

I. The forms cf oaths, like other religious cere-
monies, have m all ages been various; but consisting,
for the most part, of some bodily action,® and of a
prescribed fcrm of words. Amongst the Jews, the
juror held up his night-hand towards heaven, whi-k
explains a passage in the cxlivzh Psalm—< Whose
mouth speaketh vanity, and tbeir right-band is a right-
barnd of falsehood.” 'The same form is retained in Scoz-
land still. Amongst the same Jews, an oath of fidel-
ity was taken, by the servant’s putting his hand un.
der the thigh of his lord, as Eleazer did to Abrabam,
Gen. xxiv. 2. from whence, with no great variation,
is derived perhaps the form of doing homage at this
day, by putting the hands between the knees, and
within the hands cf the liege.

* It is commonly thought that oaths are denominated corporal oaths, from
the bodily action which accompanies them, of laying the nght-hand upena
book containing the four Gospels. This opinion. howcver,appears to lea
mistake; for the termis borrowed from the ancient usage of touching,upon
these occasions the corperale, or cloth which covered the consecrated elements
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. mongst the Greeks and Romans, the form varied
with the subject and occasicn of the cata. In pri-
vate contracts, the parties took hold of each other’s
hand, whilst they swore to the performaace; or they
touched the alter of the god, by whose divinity they
swore. Upoa more solemn occastons it was the cus-
tom :o clay a victim; and the beast b#ing struck dewn,
with cortain ceremonies and invocitions, gave birth
to the expressions r:wen cgza ferire paizm ; and to our
English phrase, translated from thess, of ¢ striking a
bargain.”

‘The forms of caths in Christian countries are also
very different ; butin no country in the world, I be-
lieve, worse contrived, either to convey the meaning,
or impress the obligation of an cath, than in our
own. The juror with us, after repeating the prom-
1se, or affirmation, which the oath is mntended to
confirm, adds, “so hLelp me God;” or more fre-
queatly the substance of the oath is repeated to the
juror, by the officer or magistrate who administers it,
adding in the conclu-ion, “ so help you God.” The
energy of the sentence resides in the particle so5 50,
that 1s, bdc lege, upon condition of my speaking the
truth, or, performing this promise, and not other-
wise, may God help me. The jurcr, whilst he hears
or repeats the words of the oath, fiolds his right-hand
upon a Bible, or other book, containing the four
Gospels. The conclusion of the oath sometimes runs,
¢ ira me Deus adjuvet, et hxec sancta evangelia,” or
¢ so help me God, and the contents of this book 3
which last clause forms a connexion between the
words and action of the juror, that before was want-
ing. The juror then kisses the boek : the kiss, how-
ever, seems rather an act of reverence to the contents
of the book, as, in the popish ritual, the priest kisses
the Gospel before he reads it, than anry part of the
oath.

This obscure and elliptical form, together with the
levity and frequency with which it is administered,
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has brought about a general inadvertency to the obli-
gation of oaths, which, both in a religicus and polit-
ical view, is much to be lamented ; and ii merits
public con-ideration, whether the requiring of oaths
cn so many frivolous occasions, especially in the cus-
toms, and in the qualification for petty offices, has
any other effect, than to make them cheap in the
mirds of the people. A pound of tea cannot travel
recularly from the ship to the consumer, without
costing half a dozen oaths at the least ; and the same
security for the due discharge of their office, namely,
that of an cath i1s required from a church-warden
and an arch-tishop, from a petty constable and the
chief justice of England. Let the law continue its
own sanctions, if they be thought requisite ; but let it
spare the selemm’y of an oath. And where, from the
want of something betier to depend upon, it is ne-
cessary to accept mer’s own word or own account, let
it annex to prevarication penaities proportioned to
the public mischief of the oﬁ”enue.

II. But whatever be the form of an oath, the sig-
nifization 1s the same. It is “ the calling upon God
to witness, 7. e. to take notice of what we say; andit
is invoking his vengeance, or renouncing his favour,
if what we say be false, or what we promise be not
performed.”

IIL. Quakers and Moravians refuse to swear upon
any occasion ; founding their scruples concerning the
lawfulness of oaths upon our Saviour’s prohxbmo
Matth. v. 24. 1 say unto you, swear not ar aii.”

The answer which we give to this objection can-
not be understood, without first stating the whole
passage, “ Ye have heard that it hath been said by
them of old time, thou shalt not forswear thyself. but
shalt perform unto the Lord thine oaths: but I say
unto you, swear not at all ; neither by heaven, for 1t
is God’s throne ; nor by the earth, for it is his foot-
stool ; meither by Jerusalem, for it is the city of the
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vreat King ; neither shalt thou swear by thy head,
becacse thou canst not make one hair white or
black : but let your communication be yea vea, nay
nav, for whatsoever is more than these cometh of
evil.”

To reconcile with this passage of scripture the
practice of swearing, or of taking oaths, when re-
quired by law, the following observations must be
attended to.

1. It does not appear, that \wearmg ¢ by heaven,”
“ by the earth,” «“ by Jerusalem,” or « by their own
head,” was a form of swearing cver made use of
amonget the Jews in judicial oath : and consequent-
lv, it is not probable that they were judiciai oaths,
which Christ had in his mind when he mentioned
those instances.”

2. As 1o the seeming universality of the prohibi-
tion, ¢ swear not at all,”’ the emphatic clause ¢ not
at all;”” i1z to be read n connexion with what foi-
lo'-.vs; “not at all,”” 7 e. neither by the heaven,”
nor ‘¢ by the earth,’ nor ““ by Jcrumtalz, nor *by
thy head ;7 ““ mo? at all,”” does not mean upon no oc-
casicn, but by none of these forms. QOur Saviour’s
argument seems to suppose, that the people to whom
he spake, made a distinction between swearing di-
rectly by ¢ the namce of God,” and swearing by those
infrior cbyectx of \eniratmn, ¢ the heavens,” ¢ the
earth,”” ¢ Jerusalem,”” or “their own head.” In op-
vosition to which d:.~tinction he tells them, that, on
account of the relaticn which these things bore to
the Supreme Being, to swear by any of tnem was 1
effcct and substance to swear by him ; ¢ by heaven,
for it is his throne; by the carth, for it is his foot-
stool; by . "rzfm/un, for itis the city of the great
I\mg; by thy head, for it1s his \xo,kmamhxp, not
thine, thow canst not make one hair white or black
for which reason he says, ¢ swear not at all,” that is,
netther divectly by ch, nor mdirectlv by zmy thing
related to him. ~This interpretation is greatly con-
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firmed, by a passage in the twenty-third chapter
of the same Gospel, where a simiiar distinction,
made by the Scribes and Pharisees, is replied to in
the same manner.

3. Qur Saviour himself being ¢ adjured by the
living God,” to declare whether he was the Chri-t,
the Son of God, or not, condescended to answer the
high priest, without making any objection to the
cat: (for such it was) upon which he examined
him. “ God is my witness,” savs St. Paul to the Ro-
mans, * that without ceasing 1 make mention of you
in my prayers:” and to the Corinthians sull more
strongly, < Icall God for a record ugon my soul, that to
spare you, I came not as yet to Corinth.”” Both these
expressions contain the nature of oaths. The epistle:
to the Hebrews speaks of the custom of swearing
judiciaily, without any mark of censure or disap-
probation: : ¢ Men verily swear by the greater, and
an oath, for confirmation, is to them an end of all
strife.”’ -

Upon the strength of these reasons, we 2xplain
our Saviour’s words to reiate, not to judicial oaths,
but to the practice of vain, wanton, and unauthoriz-
ed swearing, in common discourse.  St. James’
words, chap. v. 12. are not so strong as our Sa-
viour’s, and therefore admit the same explanation
with more ease.

IV. Oaths are nugatory, that is, carry with them
- no proper force or obligation, unless we believe, that
God will punish false swearing with more severity
than a simple lie, or breach of promise; for which
belief there are the following reasons :

1. Perjury isa sin of greater deliberation. The
juror has the thought of God and of religion upon
his mind at the time; at least, there are very few
who can shake them off entirely. He offends, there-
fore, if he do offend, with a high hand, in the face,
that is, in defiance of the sanctions of religion. His
offence implies a disbelief or contempt of God’s
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knowledge, power, and justice, which cannat he <uid
of a lie, where there is nothing to carry the mind to
any reflectign upon the Deity, ort 4hie divine attri.
butes at all.

2. Perjury violates a superior confidence. Man-
kix:d must trust fo one afiother ; and they have noth-
ing better to trust to than one another’s oath. Hece
legal adjudications; which govern and affect every
right and interest on this side the grave, of necessity
proceed and depend upon oaths. Perjury, therefore,
in its general consequence, strikes at the secarity of
reputation, property, and even of life itself. A lie
cannot do the same mischief, becaase the same credit
is not given to it.* | |

8. God directed the Iiraelites to swear by his)
name ;1 and was pleased, ¢ m order to show the im
mutability of his own counsel,”} to confirm his cov-
enant with that people by an oath : neither of which
it is probable he would have done, had he not in-
tended to represent oaths, as having some meaning
and effect, beyond the obligation of a bare promise ;
which effect must be owing to the severer punishment
with which he will vindicate the authority of oaths.

V. Promissory oaths are nst binding, where the)
promise itself would not be so: for the several cases
of which, see the Chapter of Promises.

V1. As oaths are designed for the security of the
imposer, it ic manifest they must be interpreted, and
performed in the sense in which the imposer inteads
them; otherwise, they afford no security to him.
And this is the meaning and reason of the rule, ¢ ju-
rare in animum imponentis ;> which rule the reader
is desired to carry along with him, whilst we pro-
ceed to consider certain particular oaths, which are
either of great importance, or more likely to fall’
111 our way than others.

* Except, indeed, where a Quaker’s or Moraviat’s affirmation is accepted
1 the place of an vaith ; in which case, a lie partakes, 80 far as this reason
extends, of the natvre and guiit of perjury.

+ Deut. vi. 13, x, 20. { Heb. v1. 17,




CHAPTER XVIL
OATH IN EVIDENCE.

TPE wiiness swears, ¢ to ‘peak "3~ truth, k-
whel» truth, and not’un" but the tru.l, touching e
maiter In guestion.”

roae

Upon which 1t mav be cbserved. that ihe éovimmn-
ed concealiment of anv truth, which rziates s z";:

(\

ma‘t<r iz azitation, is as mucn a T!ula?. SIS
cath, 2s to testity = pesuive ialsehocod ; and t‘ai
wiictnar the witness be mterromzied to az.’ paracular
pomt or rnt.} For, wien the person 10 be exam-
mcd 1s sworh upon a gwir dirs, that is, m orier to

ingre, whether he oushs to be admitted to giee

1

e*‘ndonco in ihe cause at ali, tie form runs thus:
/% You -hail true answer make to ail such gaestions
as shal! be a<k=d vou;” but when he comss 1o b2
SWOorn iz couf, he swezrs 10 %k the whoic truth,”
\'ﬂmout reciralsing 1, @3 dziorz, 1 the questons
na: shail te &k“d which dizerznce \hewg that
the law ; mt~.—nas, m this laiter case, to require of the
v;it'zes,, tiat he give a compieie and wiReservad ac-
count oi what he knows of the subice: of the trial)
whether the questuens proposed to him rezch the
exten: ¢ his knowiedez or not.  So that if it be
mquir-d of a witness afterwards, why bhe cdid no:
mfcrm the court so and so, It s not a sufhcient,
thcugn a very cemmon answer, to :3y, ¢ because 1z
was never a*Led }
/ I kr.ow but one L\C"I}!x‘)ﬂ tc ims rule; wiichis,

‘when a full discovery of the truth tends te accuse the
witn: s Bimself of scme ivzal crime. The law of Esr:

Jand constrains no man io become Z‘lis OWY aCCuser ;
comequently. bBnposes the outin of testizaony with
this facit raresvailon. Ba' the C.XC(‘;"(‘II nust be
confined [ zaf crimes. ; A poini of heacyr, of ddl-
1ca-v, or of repuration, n av mike a wiiness back-
ward to disclose some circumstance with which he i
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crgquamizd; but will in no wise justify his corceal-
ment cf the truth, unless it could be shewn, that the
law which imposes the cath, intended to allow this
:nduigence to mch motives. The exception of’
which weare spesking is also withdrawn by a com-
pzct between the magistrate 2nd the witness, when
2n accoraplice is admitted to give evidence against/
the partners of his crime.

‘Tenderness to the prisoner. aithough a specious
zpolozy for concealment, is mo just excuse; for, if
tiis pleabe thought wﬁiclent, it takes the adminis-
raton of penal justice out of the hands of judges
and juriss, and makes it depend upen the temper of
prosecutors and witnesses.

Questions may be asked which are irrelative to the

-anse, which affect the wiiness lemself, or some third
person ; mwhxch,andmallcases,wberethewnness
docbss of the pertinency and propriety of the ques-
sion, he sught to refer his doubts to the court
The answer of the ccurt, in relaxation of the sath,
:s authority encugh to the witness: for the law
which imposes the oath may remit what 1t will of the
~bligation ; fand it belongs to the court to declare
what the mind of the law is.){ Nevertheless, it can-
not be said universaliy, that the answer of the court
1; conclusive upon the conscience of the witness ; for
his cbiigation depends apon what he apprehended,
at the imz of faking the oath, to be the design of the
law in imposiag it: and po after reqaisition or ex-
planagon by the court can carry the obligation be-
j.'ond -nat, )

/

]

R

CHAPTER XVIIL
OATH OF ALLEGIANCE.

[ I DO sincerely promise, and swear, ihat I will
be faithful and bear true alleg:anrc to his Majesty
Aing G=orse.’ ) Formerlv the oath of alleglance ran

T
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thus: I do promise !0 be true and {fzihiui to the Kias
and his hmr« and truia and faith to be‘r, ot hie, and
limb, 2nd :er-cne homour; and not to k10w or hear

cf anv i or dumaze intenced Inm, w:thout defend-
g seirem 2’ and wes aitered at the Revolu-
dou to the ©resent form. 89 ithat the present oaih
is 2 relaxation of ik old ene. And as the cath was
intended fo ascortain, not <o much the extent of tiic
subi-ct’s vhedience, as the person to whom i was
due, the legidz:ure seems to have w.,epped up 1s
meaning uDun te former point, in a word purpescly
made choice of for its gensrat and 1ndeterminate sig-
Aaificanon.
It + Y e most convenient t¢ consider, first, whar
t‘xe Gaii efch.dec, as inconsistent with it secondi'.:-
shot 1t permzs,

f . The ocath excludes all imizntion to support the
'dzsrn Or pretensions oif anvy other person or persons,
to the crown and governmen:. than the reigning
soversign. VA Jacshite, who is persuaded of the Pl‘f-
irader’s risht to the crewn. and who moreover de-
sirns to join with the adherents of that cause, to assert
this right, whenever a proper «pporiunity, with a
reasonable prospeit of success, prce»mc itself, cannot
take the oath of allegiance 5 or, if he cculd, the cath
of auxuraaon {n!lo'-\" which contamns an e.xprasc re-
nunciation of ail opinwas 1 iavour of the claim o}
the exiicd fam#yv.

(2. The oath excludes all desizn at the time, of at-
tempting to depose the reigringe ,,x,nce for anv rea-
son w nutescr.} Let the justice of the Revolution be

°

vwhat it would. uo henest man could have taken
even the present cath of allegiance to James the Sec-
cnd. who entertamned ot the time of @King it, a de-
sizn of joining in the measures which were entered
into to dethrone him.
(o. The oath torbids the taking up of arms against
he reigming prince, with views of private advance-
ment, or from motives of personal resentmeat or dis-
like. 11t is possible to Lppen m this, what frequent-
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;v happens mn despotic governments, that ac ambi-
tious general, at the head of the military fcrce of the
naiivn, might, by a conjunctere of fertunate crcum-
ctances, and 2 great ascendency over the minds of
ihe scldierv, depose the orince wpea the throne, and
make way to it for himself, or tor son:e Zreature of
his own. A person in this situavon would be with-
held from suck an attemp: by the cath o’ allegiance,
if he paid regarad 1o it. if ihere were any who en-
gaged in the rebeiiion of the vear forty-five, with
?ne expﬂctanon of tiies, estates, or preierment; or
because they were Cisappointed, and thought them
celves neglected and ill used at court ; or because they
entertained a family ammosity, or perscnal resent-
nienc 2gainst tse kmg, the favoume, or the mnister ;
it any were induced iG take up arms by these mo-
tives, they added tc the many crimes of an unpro-
voked rebeiiion, that of wilful and _COrrupt perjury.
If, in the late Ari®fican war, the same motives deter-
nired others tc conneci themselves with that oppro-
sition, their part 1n i was chargeable witli perfidy
and falsehocd to their cath, whatever was ike justice
of the opposition itself, or however well founded
their own complaints might be of private injury./
We are next to consxder, what the oath of allegi-
ance permits, or does noi require.
1. It permits resistance o the king, when his iil
haviour, or imbecility is such, as to make resistance
beneficial to the community.s It may fairly be pre-
sumed, that the convention parhament wiiich intro-
duced the oath in its present form, did nox intend,
by imposing 1, to exclude ail resistance; since the
members of *ha' ieglslature had many of them re-
cently taken up arms against James the Second : and
the very authority by which they sat together was
itself the effect of a successful opposmon to an ac-
knowledged sovereign. Some resistance, therefore,
was meant to be allowed ; and, if any, it must be
that which has the public i interest for i its object.
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/ 2. The oath does not require obedience to such
commands cf the king, as are vnzsiiionzed by law. )
No such obedience 1s implied by the terms of the
oath : the fdelity there promised, ‘isintended of fidel-
ity in opposition to his enemies, and not in oppositicn
fo law; andgl_lggma, the utmost, can only signi-
§ 1 commande. Therefore, if
the % should issue a proclamation, levying money.
Or Imposing any service or restraint upon the sub;ect,
beyond what the crown 1s impowered by law to en-
jom, there would exis: no sort of obbgation to obey
such a proclamation, in consequence of having taken
the oath of allegiance.

/ 3. The oath does not require that we shouid con-
tmue our allegiance to the king, after he is actually
and absolutely deposed, driven into exile, carried
away captive, cr otherwise rendered mcapable of ex-
ercising the regai office, whether by lus fauit or
without it.) The promise of allegiance implies, and
1s understood by all parties to suppose, that the persen
to whom the promise is nrade connaues king ; contin-
ues, that is, to exercise the power and afford the pro-
tection, whick belongs to the office of king: foritis
the possession of this power, which makes such a par-
ticular person the object of the oath; without it,
why should I swear allegiance to this man, rather
than to any man in the kingdom ? Beside which, the
contrary doctrine is burthened with this consequence,
that every conquest, revolution of government, or
disaster which befals the person of the prince, must be
followed by perpetual and irremediable anarchy.

CHAPTER XIX.

OATH AGAINST BRIBERY IN THE ELEC-
TION OF MEMBERS OF PARLIAMENT.

14
I DO swear 1 have not received, or had,
by myself, or any person whatsoever, in trust for me,
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or for my use and benefit, directly or indirectly, any
sum or sums cf money, office, place, cr em
gift, or reward, or any promise cr security for any
money, cffice, employment, or gift, in order to
give my vote at tais electicn.” j |

The several contrivances to evade this o2th, such
as the electors accepting money under colour of bor-
rowing it, and giving a promi-ory pots, or other secu-
rity for it, which is canceiled atier the election ; re-
ceiving money from a stranger, or a person m -
suise, or out of a drawer, or purse, left open for the
purpose ; or promises of money to be paid after the
election ; or stipulating for a place, living, or other
private advantage of any kind; if they escape the
legal penalties of periery, mcur the moral guilt - for
they are manifestly withm the mischief and design
of the statute which imposes the oath; and withm
the terms, indeed, of the ocath itself; for the word
“ndirectly” is inserted on purpose to comprehend
such cases as these. o

S ———————

CHAPTER XX.

OATH AGAINST SIMONY.

FROM an imaginary resemblance between the
purchase of a benefice and Simen Yagus’ attempt to
urchase the gift of the Holy Ghost, dcis vii. 19.

the obtaining of ecclesiastical preferment by pecunia- _
(rﬁansidmnma‘s' bé?&i'“ciﬂzd Simony. Py pecs
““Fhesale of advowsons is inseparable from the al-
lowance of private patronage; as patronage would
otherwise devolve to the most indigent, and, for that
roason, the most improper hands it could be piaced m.
Nor did the law ever intend to prohibit ihe passing
of advowsons from one patron tc another; but to
restrain the patron, who posses:es the richt of pre-one
ing at the vacancy, from being influenced, &« the
choice of his presentee, by a bribe, or benefit to him-
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self. It i1s the same distinction with that which ob.
tains in 2 frecholder’s vote for his representative in:
parlament. The night of voting, that 15 the free-
hold, to whkich ine right pertains, may be bcught-
and sold, as freely as any other property; but the

exercise of that right, the vote itself, may not be pur-
chased, or influenced bv monev.

For this purpose, the law i imposes upon the presen-
tee, who is generally concerned n the sitaony, if ther:
be any, the follcwing oath : “1 do swear, t hat I have
made no simsmiaral payment, contract, or prcmisc,
directly or indirecly. by myself, or by any nother to
my knowledge, or with my conseat, to any p"r':on Gr
persons wha:soever, for, or concer':u:g the procer-
ing and obtaming of this ecclesiastical place, &c. nor
wili, at any ume kereafier, perform . or sausky, any
such kind o7 payment, coptract or pronflse, made by
any other withoa: mv kanowledge or consent = So heip

. me God, through Jesas Christ.”

It is extraordinary, that Bishop Gibson should have

o mou@gbt this cath to be again«t ail promises whatscev-

er, when the terms of the oa'R expre-sly re-train it
to srmsntacal promises; and the law alone must pre-
nounce what promsses, 2s weli as what payments,
and contracts, are simoniacai, ard consequently,
come withia the cari ; and what do not so.

{ Now the law adjudzes o be s:mony, )

[ 1. All payments, contracts, o7 promises, made by
iny person, fur 2 benefice ufready vacant. ) The ad-
vowson of a void tam, by law canaot be trandfer-
red from ome patrcn o another : therefore, if the
void turn be procured by money, it must be by a
Tecuniary nfiuence upen the then subsisting patron
n *he choize of his presentee; which 12 the very

practce the law condemns.

( 2. A clergyman’s purchasing of the z2xt furnof a
henefice fir Fimself, ¢ dircetly or indirectly,” that is,

by himself, cr by zrother person with his money)
t does not appear, that the law prohibits a ciergy-

- @
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-nan from purchasing the perpetuity of a patronage,
more than any otner person ; but purchasing the per-
petuity, and forthwizh sdl.n'* it again, with a3 res.
ervauon of the next turn, and with no other design
than to possess himself of the next turn, is in frauden
fegis, and inconsi-teat with the oath.

( 3. The nrocn'mg of a plece of preferment, by
ceding to the patron any rigits, or probable rights,
belonging to it. This 1s simony of the worst kind ;
for it 1s not only buying preferment, bat robbing
the succession to pay for it. _

[ 4. Promises to the patron of a portion of the
profit, of a remission of tythes and dues, or other
advantace out of the produce of the benefice:”/
which kind of compact is a pernicious condescension
in the clergy, independent cf the oath ; for it tends
t0 introduce a practice which may very soon be-
come general, of giving the revenue of churches to
the lay patrons, and supplying the duty by indigent
stipend:artes.

/" 5. General bonds of resignation, that is, bonds te
resizn upoa demand. )

I doubt not but that the oaih agast simony is
vinding upon the consciences of those who take i,
t‘mugh I questxov much the expediencv of requiring
it. It is verv fit to debar public patrons, such as the
King, the iord cnanceilor, bishops, ecclesiasticai corpo-
raiions, and the like, trom ihis kind of traffic; because,
from then: mav be expected some regard to the quali-
fications of the persons whom thev promote.  But the
oath lays a snare for the mtegmy of the c‘ergV'
and I do nor perceive, that the requiring of i, 1n
cases of private patronage, produces any good effect,
sufhcient 10 compensate for this danger.

Where advowsons are holden along with manors,
or other principal estates, it would be an easy regu-
lation 1o forbid that they should ¢ver hereafter be
separated ; and would, at least, kecp church prefer-
ment out o" the hands of brokers.
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CHAPTER XXI1.
OATHS TO OBSERVE LOCAL STATUTES.

MEMBERS of colleges in the universities,
and of other ancient foundations, are required to
swear to the observance of their respective statutes:
which observance is become in some cases unlawfui,
in others impracticable, in others useless, in others
nconvenient.

* { Unlawful directions are countermanded bv the
authority which made them unlawful. )

( Impracticable directions are dispensed with by the
necessity of the case. )

/ The only quesuon i3, how far the members of
these societies may take upon themselves to judge

of the inconveniency of any pariicular direction, and

* make that a reason for laying aside the observation
. of it. §

{ The animus iniponentis, which is the measure of the
juror’s duty, seems to be satisfied, when nothmg 13
omitted, but what, from some change in the cir-
cumstances under whxrh it was preccnbed 1t mav
fairly be presumed that the founder himself would
have dispensed with. )
To bring a case within this rule, the inconvenicns
l'l]USl'
BL mamfest, concerning which there is no
doubf
2. It must arise from some change in the circum-
stances of the Institution ; for, let the inconveniency
be~what it will, if 1t cx:sted at thc time of the foun-
\dation, it must b2 presumed, that the tounder did

not deem the avoiding of it of suthcient importance
to alter his plan.

3.[ The dircction ef the statite must not enly be
inconveri~nt in the general, for so mav the institu-
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tion itself be, but prejudicial to the particular end
proposed by the institution ; for it is this last circum-
stance which proves thut the founder would have
dispensed with 1t in pursuance of his own purpose.)
The statutes of some colleges forbid the speaking
of any language but Latin, within the walls of the
college ; direct that a certain number, and not few-
er than that number, be allowed the use of an
apartment amongst them ; that so many hours of
each day be employed in public exercises, lectures,
or disputations; and some other ariicles of disci-
piine, adapted to the tender years of the students,
who in former times resorted to universities. Were
colleges to retain such rules, nobody nsw-a.days
would come near them. They are [aid aside, there-
tore, thoush parts of the statutes, and as such
included within the oath, not igereiy because they
are inconvenient, but because there 1s sufficient rea-
son to believe, that the founders themselves would
have dispensed with them, as subversive of their own

dosl gns.

CHAPTER XXII,
SUBSCRIPTION TO ARTICLES OF RELIGION.

7 SUBSCRIPTION to Articles of Religion,
though no more than a declaration of the subscri-
ber’s assent, may properly enough be considered in
conrexion mith the subject of oaths, because it is
governed by the same rule of interpretation./
/"Which rule is the animus imponentis. |
‘The inquiry, therefore, concerning subscription
will be, quis imposuit, ct quo animo.)
/ The bishop who receives thé sabscripiion, is not
the imposer} any more than the cryer of a court, who
adnunisters the oath to the jury and witnesses, is the
person that lmposes it; nor, consequently, is the
U
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private opirion or interpretation of the bishop ¢
any signification to the subscriber, one way or other.
’The compilers of the thirty-nine articles wre no:
to be considered as the lmposers of subscriptiorn;)
any mere than the frxmer cr draver up of a law 1=
the person that enacts it.
7~ The legislature of the 13 Eliz. i1s the imposer,
whose intention the subscriber 1s bound to satisfv.)

They who confend, that nothing less can ]Uctlf‘f
subscription to the thirtv nine articles, than the actual
beli=f of each and every scparaie propcsition con-
tained 1 them, must <am)0“"- that the legislature
expected the consent cf ten thousend men, and that
in perpetual succession, mot to one controverted
proposition, but to many hundreds. }t i1s difhcult
to conceive how this conld be expected by any, who
ovzerved the incurable diversitv of human opInIon
upon ali subiects short of demonstraticn,

If the authors of the iaw did rnot mtend this,
what did thev inrend ?

They 1atended to exclude from ofiices in thechurch,

“ 1. Al =betiors of popery.)

( 2. Anabaptists, who were zt that time a powerful
party cn tae cmtmcm.)

(3. The Puritan:, who were hostile to an episcopal
constiturion ; and, m generzl, the members of such
leading sects of foreign establishments as threatened
to overthrow our own./

Wheever finds  himself cnmprehended withir,
these descripticns, ought nct to subscribe. . Nor can
a subzciiber to the articies take advantage of any lar-
titude which our rule may seem to allow, who is nos
first convinced that he is truly and substantially satis.
tying the intention of the legislature.

During the present state of ecclesiastical patronage.
in which private individuals are permitted to imposc
teachers upon parishes, with which they are often
Lrtie or not at ali connected, some limitation of the
. «ron’s cheice may be necessary, to prevent uned:-
:ying  contentions bu“ een uewkb uring - teachers,
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or between the teachers and their respective congre-
gations. But this danger, if it exist, may be pro-
vided against with equal effect, by converting
articles of faith into articles of peace.

————— G~

CHAPTER XXIIIL
WILLS.

THF fundamenta! question upon this subject
is, whether Wills are of natural or of adventitious
"zght ? that is, whether the right of directing the

",_ —_——

dispositionn of propeity after Lis death belongs toa
man in a_siate of nature, and by the law of nature,
or whether it be given him ent;rely by the posmve
rcgu'[a*nons of the country he lives in?

ke immediate produce of cach man’s personal
1.1b01.r, as ine toolyy weapons, and utensils, which
he manufactures, the tent or hut he builds, and per-
haps the flocks and herds which he breeds and rears,
are as much his own as the labour was which ke
cmployed upon them, that is, are his property nat-
ur dll\ and absolutbh ; and consequentiy he may
give or leave them to whom he pleases, there being

ot’nng to limit the continuance of his right, or to

r>stnm the alienation of it. s

" But every other species of property, especially
property in land, st: 1"db upon a different foundation./

We have seen 1n the Chap*er upon Prcperty, that,
in a state of mnature, a man’s n»:ht to a partxcular
"spot of ground arises from his using it, and his want-
gt ; conseq_umtly?e?ﬁesxwth the use and want ; ; SO
that at his death the estaic Teverts to the communi.
ty, without any regard to the last owner’s will, or
cven any prefcre'm of his famx‘y, farther than as
they become the first occupiers after him, and suc-
ceed to the same want and use.

Morcover, as natural rights cannot, like rights

reated by act of parliament, expire at the end of 2
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certain number of years; if the testator have a right
by the law of nature, to dispose of his property one
‘moment after his death, he bas the same rnight to
direct the disposition of it, for a million of ages af-
~ter nim ; which 1s absurd.
The ancient apprehensions of markind upon the
subj ¢t were conformable to this account of it: for
/wiii: have be-n introduc:d into most cou,ptneq by a
positive act of the siate)as by the laws oi S:2ln into
Greeee, by the twelve tables into Rome, and that, not
till after a coasiderable prozress hud been made in
legi-lation, and in the economy of civil ife.  Tacitus
relates, that amongst the Germans they were disaliow-
ed ; and, what 1s more remarkabl>, m this country,
since the conquest, lands could not be deviced by
will; till within little more than two hundred years
ago, when this privilege was restorted to the <uo,ecr
by an act of parhament m the latter end of the
reign of Henrv the Eigiih.
~No doub many beneficial purposes are attained
by extnding the owner’s power over his property
boyond hiv life, and beyond his natural right. It
invites t0 indu-try ; it encourages marriage; it sc-
cures the dutifulness and dependoncv of children.)
But a limit must be assigned to the duration of this
power. The pitmost extent to which, in any case,
entails are allowed by the laws of England to operate,
is during the lives in existence at the death of the
testator, and one and twenty years beyond these:
after which, there are ways and means of setting
them aside.
# From the consideration that wills are the creatures
’bf the municipal law which gives them their cflicacy,
be deduced a determinaticn of the quecnm
whether the intention of the testator in an i-formal
i will be binding upon the conscience of those, who,
/ by operaticn of law, succeed to his estate, /By an
. ngforjngl will. I mean a will void In law, for want of
’ some requisite formality, though no doubt b enter-
* rained of its meaning or authenticity : as supposc a
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man make his will, devising his freehold estate to
his sister’s son, and the will be attested by two only,
instcad of three subscribing witnesses ; would the
brother’s son, who 1s heir at law to the testator, be
bound in conscience to resign his claim to the estate,
out of deference to his uncle’s intention? Or, on
the contrary, wculd not the devisee under the will
be bound, upon discovery of thi> flaw 1n 1t, to
surrender the cstate, suppose he had gained posses-
sion of it, to the hcir at law?

/ Generally :peaking, the heir at law is not bound
by the intention of the teswtor. ) For the intention
can signily nothing, unless -the person intending
have a right to govern the descent of the estate.
That is the {irst question. INow this right the tes-
tator can only denive from the law of the land ; but
the law confers the right upon certain conditions,
with which conditions he has not comphed. There-
fore, the testater can lay no claim to the power
which he pretends to exercize, as he hath not enti-
tled himself to the benefit of that law, by virtue of
which alone the e¢state ought to attend his disposal.
Consequently, the devisee under the will, who, by
conceaiing this flaw in it, keeps possession of the es-
tate, Is in the situation of anv other person, who
avails himself of his neighbour’s ignorance to detain
from him his property. The will is so much waste
paper, from the defect -of -right in the persan who
made it. Nor is this catching at an expression of
law to prevent the substantial de.ign of it, for I ap-
prehended it to be the deliberate mind of the legisla-
ture, that no will should rike cffect upon real estates, /
unle-s authenticated in the precise manner which
che statute describes. Had testamentary dispositions
been founded in any nmatural right; independent of
positive constitutions, 1 should have thoughr differ-
ently of this question.  For then T should have con-
sidered the law, rather as refusing its assistance to
enforce the right of the devisee, than as extinguish.
ing, or working any alteration in the right itsclf,
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And, after all, I should choose to proposc a casc
where no consideration of pity to distress, of duty
to a parent, or of gratitude to a benefactor, inter-
fered with the general rule of justice.

The regard due to kindred in the disposal of our
fortuae (except the case of lineal kindred, which is
different) arises either from the respect we owe to
the presumed intention of the ancestor from whom
we received our fortunes, or irom the expectations
which we have encouraged. The intention of the

“ancestor 1s presumed with greater certaiaty, as weli
as entitied to more respect, the fewer degrees he is
removed from us, which mzkes the differesice in the
different degrees of kindred. For instance, it may be
presumed to be a fzther’s intention and desire, that the
inheritance which he leaves, after it has served the
turn and generation of one son, should remain a pro-
vision for the families of his other children, equally
related and dear to him as the oldest. Whoever,
therefore, without cause gives away his patrimony
from his brother’s or sister’s family, is guilty not so
much of an mnjury to them, as of ingratitude to his
parent. The deference due from the possessor cf a
fortune to the presumed desire of his ancestor will al-
so vary with this circumstance, whether the ances-
tor earned the fortune by his personal industry, ac-
quired it by accidental successes, or only transnitted
the inheritance which he received.

Where a mian’s fortuneis acquired by hiniself, and
he has done nothing to excite expectation, but rather
has refrained from those particular attentions which
tend to cherish expectation, he is perfectly disengaged
from the force of the above reasons, and at liberty to
leave his fortune to his friends, to chantable or public
purposes, or to whom he will ; the same biood, prox-
imity of blood, and the like, are merely modes of
speech, implying nothing real, nor any obligation of
themselves.

t Thereis always, however, a reason for providing

[ for our poor relations, in pgeference to others who
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may be equaily necessitens, which is, that if we d?i/
not, no one else will : mankind, by an establishe
consent, leaving the reduced branches of good fami-
lies to the bounty of their wealthy alliances. |

The not making a will is a very culpatle omission,
where 1t is attended with the following effects:
where it leaves daughters or younger children at the
mercy of the oldest son; where it distributes a per-
. sonal fortune equaily amongst the children, although
there be no equality in their exigences or situations ;
where it leaves an opening for liigation ; or lastly,
and principally, where it defrauds creditors - for bya
defect in our laws, which has been long and strange-
ly overlooked, real estates are not subject to the pay-
ment of debts by simple ccntract, unless made so by
will ; although credit is in fact generally given to the
possession of such estates. He, therefore, who neg-
jects to make the necessary appointments sor the
payment of his debts,as far as his effects extend, sins,
as it has been justly said, in his grave; and, if he omits
this on purpose to defeat the demands of his credii-
ors, he dies with a deliberate fraud in his heart.

Anciently, when any one died without a wili, the
bishop of the diocese tock possession of his personal
tortune, in order to dispose cf it for the benefit of
lits soul, that is, to pious or charitable uses. It be-
came necessary, therefore, that the bishop should be
<atisfied of the authenticity of the will, when there
was any, before he resigned the right which he had
to take posscssion of the dead man’s fortune, in case
of intestacy. In this way, wills, and contraversies
relating to wills, came within the cognizance of ec-
clestastical courts; under the jurisdiction of which,
wills of personals (the only wills that were made
formerly) still continue, though, in truth, no more
now-a-days connected with religion, than any other
instruments of conveyance. This is a peculiarity in
the English law.

Succession to inicstates must be regulated by positive
rules of law, there being no principle of natural juse
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ticc whereby to asceftain the proportion of the dif-
ferent claimants ; not to mention that the claim it.
self, especially of collateral kindred, seems to have lit.
tle foundation in the law of nature. These regula-
vons should be guided by the duty and pruumed n-
clination of the deceased, so far as these considerations
can be consulted by general ruies. ‘The statutes of
CuarLEs the Second, commonly called the statutes of
distribution, which adopt the rule of the Roman law
in the distributicn of personals, are sufficientiy equit-
able. They assign one third to the widow, and two
thirds to the children; 1n case of no children, one
half to the widow, and the other half to the next of
Kin; where neither widow nor lineal descendants
survive, the whole to the next of kin, and to be
equaily divided amongst kindred of equal degrces;
without distinction of whole blood and half bloed,
or of consanguinity by the father’s or mother’s side.

The descent of real estates, of houses, that is, and
land, having been settled in more remote and m
ruder times, is less reasonable. There never can be
much to complain of in a rule, which every person
may avoid by so easy a provision as that of making
his will ; otherwise, our law in this respect is charge-
abie with some flagrant absurdities ; such as, that an
estate <hall in no wise go to the brother or sister of
tha haif blood, though it came to the deceased from
the common parent ; that it shall go to the remotest
relation the intestate has in the world, rather than to
his own father or mother, or even be forfeited for
want of an heir, though both parents survive ; that
the most distant paternal reiation should be prefered
to an uncle or own cousin by the mothes’s side, not-
withstanding the estate was purchased and acquircd
by the intestate himself.

Land not being so divisible as money, may be a rea-
son for making a difference in the course of inherit-
ance; but there ought to be no difference but what
is founded upon that reason. The Roman law made
none,
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PART II.

OF RELATIVE DUTIES WHICH ARE INDE-
TERMINATE.

S t——————

CHAPTER 1.
CHARIT