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FORCE OF TESTIMONY. - - 408

innocence, & defendant may be convicted of a heinous and even

1mprobable crime upon the testimony of ‘a single witness. -+ - .,
As experience shows that events frequently occur which Would
antecedently have been considered most improbable, from their
mconslstency with ordinary experience, and as their improbability
usually arises from want of & more intimate and correct knowledge
of the causes which produced them, mere improbability can
rarely supply a sufficient ground for dishelieving direct’and unex-

ceptionable witnesses of the fact, where there was no room for

mistake.
Fifthly, Conformity with collateral circumstances : Dlrect

testimony is not only capable of bemng strengthened or weakened
to an indefinite extent, by its conformity on the one hand, or
inconsistency on the other, with circumstances collateral to the
disputed fact, but may be totally rebutted by means of such,
evidence. These positions lead immediately to an inquiry into
the nature and force of indirect or cucumstantlal evidence.

is from our own knowledge and expe-  the second part of his 10th sectian be
rience, the stronger ought theevidence  limits his inference in these remark-
to be to warrant our assent. Neither able terms, “ I beg the limitations
is it meant to deny that in particular here made may be remarked, when
instances, and under particular cir- I say that a miracle can never he
cumstances, the want or absence of proved so as to be the fourdation of
previous experience may not be too  a system of religion; for I own that
strong for positive testimony, espe- otherwise there may possibly be mira-
cially where it otherwise labours under  cles or violations of the usual course
suspicion. What is meant is this, of nature of such a kind as o admit
that mere inexperience, however con-  of proof from human testimony.”

stant, is not in itself, and in the ab- In what way the use to be made of
stract, and without consideration of . a fact when proved can affect the va-
all the internal and external proba- lidity of the proof, or how it can bg
bilities in favour of human testimony, that a fact proved to be true 1s not
sufficient to defeat and to destroyit, true for all purposes to which 1t is
s0 as to supersede the necessity of relevant, I pretend not to understand.
investigation. Mr, Hume's conclusion  Whether a miracle, when proved, may
is highly objectionable in a philoso- be the foundation of a system of reli-

phical point of view, inasmuch as it  gion, is foreign to the present discys-:

would leave phznomena of the most sion; but when it is once admitted
remarkable nature wholly unexplained, that a miracle may. be proved. E:y human-
and would operate to the utter exclu-  testimony, it necessgrily follows, from
sion of all inquiry. Estoppels are Mr. Hume's own concession, that his
olivus, even in judicial investigations,  general position Is untenable ; forthat,
because they tend to. exclude the i{true, goes to the fuil extent of prov-
truth; in metaphysics they are in. ing that human testimony is inudegyate
tolerable. = So conscious was Mr. to the proof of & miracle, or violation
Hume himself of the weakness of his of the laws of nature.

general and sweeping position, that in

Conformity
with cir-

cumstances.
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Circumstantial, or, as it is frequently termed, presumptive
evidence, is any which is not direct and positive. |

An inference or conclusion from circumstantial or pre.
sumptive evidence, may be either the pure result of previous
experience of the ordinar or necessary connection between the
known or admitted facts and the fact inferred; or of reason
exercised upon the facts; or of both reason and experience cen-
jointly: And lience such an inference or conclusion differs from
a presumption; although the latter term has sometimes, yet not
with strict propriety, been used in the same extended sense: for
a presumption in strictness is an inference as to the existence of
bne fact, from a knowledge of the existence of some other fact,
made solely by virtue of previous experience of the ordinary
tonnection between the known and inferred facts;, and mdepen-
dently of any process of reason in the particular instance (»),

The consideration of the nature of circumstantial evidence, and
of the principles on which it is founded, merits the most profound
attention. It 1s essential to the well-being; at least, if not to the

very existence of civl society, that it should be understood, that
the secrecy with which crimes are committed will not ensure
impunity to the offender, At the same time it is to be emphati:
cally remarked, that in no case, and upon no principle, can the
policy of preventing crimes, and protecting sociéty; warrant any
inference which is not founded on the most full and certain
conviction of the truth of the fact, independently of the nature of
the offence, and of -all extrinsic considerations whatsoever. Cir-
cumstantial evidence 1s allowed to prevail to the conviction of an
oftender, not because it is necessary and politic that it should be
resorted to (s), but because it 1s in its own nature capable of pro-

(r) Vide Vol. IL tit. Prrsume-
TIONS.
. (8) It is almost superfluous to re-
mark upon the absurd and mischiev-
ous doctrine, that the nature of the
crime ought at all to influence the
measure of proof, and ‘that, out of
policy, slighter proof is sufficient in
proportion to the atrocity of the of-
fence, according to the pernicious
maxim, in atrocissimis leviores conjec-
ture sufficaunt et licet judici jura trans-
gredi, Where any doubt exists as to
the corpus delicts, whether any crime

&

has been commitited, the very reverse
of the above position is true; the
niore atrocious the nature of a crime
is, the more repughant it is to the
common feelings of human nature, the
more improbable it 1 that it has been
perpetratetl ‘at all. ¢ Lx credibilita
di un testimonio diviene tanto sensi-
bilmente minore gquanto piQ cresce
Patrocitn di un delitto e I'inverisi-
miglianza delle circonstanze ; tali sono
per esempio la magia, & le azioni gras
tuitamente crudeli.,” Beccana, s.13.
But when it has once been clearly
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ducing the highest degree of moral certaxnty in 1t8 application.
Fortunately for the intérests of society, crimes, especially those
of great enormity and violence, can rarely be committed without

affording vestigés by which the offender may be traced and ascer-

tained (¢£). The very measures which he adopts for lus security
not unfrequently turn out to be the most cogent arguments of
guilt. On the othér hand, it 18 to be recollected that this is a
species of evidence which requires the utmost degree of caution
and vigilance in its application, and in acting upon it, the just and
humane rule impresséd by Lord Hale (u) cannot be too often
repeated : « futius semper est errare in acquietando, quam in
puniendo, ex parte misericordie quam ex parte justitie.”

By circumstantial or presumptive proof, is meant that measure
and degree of circumstantial evidence which is sufficient to pro-
duce conviction in the minds of the jury of the truth of the fact
in question.

To the validity of every such proof 1t is essential, first; that
o basis of facts be established by sufficient evidence ; and in the
next place, that the proper conclusion should be deduced by the
aid of reason and experience, from those facts and circumstances
so established.

The force and tendency of circumstantial evidence to produce
conviction and belief depend upon a consideration of the comci-
dence of circumstances with the fact inferred, that 1s, with the

established that a heinous crime has
been perpetrated, and the only ques-
tion is as to the perpetrator, it is
manifest that the atrocity of the crime
in the abétract raises no probability
cither for or against the accused, al-
though under particular circumstances
it mey be a matter of great im-
portance.

Thus on a.charge of infanticide,
where there is a doubt whether the
child was destroyed by design, or by
accident, during o secret delivery, the
very atrocity of the offence raises a
strong degree of probability in favour
of the latter conclusion. On the other

hand, were it clear from the circum-

stances under which a body was

found, that the pariy had been mur- .

dered, theu the curpus delicti being

established, the atrocity ofthe offence
would in the abstract raise no probas

bility either in favour of or against
any individual ; but if in the particular

instance the question were, whether

the son of the dececased, or a stranger;
was the guilty agent, ther a proba-
bility from the particular circums
stances would operate in favour of
the son. It would, without reference
to circumstances, be more probable
that a stranger had committed the
heinous crime of murder, than that
a son had committed that horrible
offence npon the person of his own
father.

(¢) See the obgervations of Bec-
caria, supra, 484.

(x) Hale; 290.

Grounds of

ctrcumstale
tial proof.
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Grounds of | : * ey ,
Croumsian hypothesis, and the adequacy of such enincidences to exclude

tial proof.  €very other hypothesis (z).

All human dealings and transactions are a vast context of
circumstances, interwoven and connected with each other, ang
also with the natural world, by innumerable mutual links and ties,
No one fact or circumstance ever happens which does not owe itg
birth to a multitude of others, which 1s not' connected on every
side by kindred facts, and which does not tend to the generation
of a host of dependent ones, which necessanly coincide and
agree in their minutest bearings and relations, in perfect harmony
and concord, without the slightest discrepancy or disorder.

It is obvious that all facts and circumstances which have really
happened were perfectly consistent with each other, for they did
actually so consist. It is therefore a necessary consequence, that
if 2 number of the circumstances which attended a disputed fact
be known and ascertained, and these so coincide and agree with
the hypothesis that the disputed fact is true, that no other hypo-
thesis can consist with those circumstances, the truth of that

hypothesis is necessarily established.
~ And again, where the known and ascertained facts so coincide
and agree with the hypothesis that the disputed fact is true, as to
render the truth of any other hypothesis, on the principles of:
~ reason and experience, exceedingly remote and improbable, and.
morally, though not absolutely and metaphysically, impossible,.
the hypothesis is established as morally true. It also follows,
that if any of the established circumstances be absolutely incon-
sistent with the existence of the supposed fact, the hypothesis

cannot be true, notwithstanding the degree and extent of comei-
dence in other respects; for if that fact really existed, it was

necessarily consistent with all the circumstances.
Coinciden-  Thus, in the first place, it sometimes happens that the conci-

the t}:::;em dence between the known facts and the hypothesis is such as

and the
hypothesite (1) In one respect, proof by cir- exclusion of one other hypothesis fre-

cumstantial evidence is analogous to  quently excludes all others, and thus
the indirect proof, or reductio ad ab- at once establishes tho truth of the
surdum, in geometry: in each case the  proposition; in the case of moral cir-
truth of the proposition is attained to  cumstantial proofs it may not only be
by negativing and excluding the truth  necessary to exclude several different’
of any other hypothesis; in the one hypotheses by as many different pro-
case tv « metaphysical and absolute, cesses of reasoning, but a doubt may
in the other to a moral zertainty. In  still exist whether some other hypo-
anotherand essential point theyusually  thesis may not remain unanswered.

differ: in the geometrical proof the
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- ahgolutely and demonstratively to exclude any. other.. If, for
snstance, it were to be proved, that 4. B. entered a room con-
taining.a wateh, and that the watch was gone upon his departure,
and it were also proved that no agent but .1. B. in the interval
had had access to the room, the proof that 4. B. took the watch
would be conclusive and complete; for the ' supposition that
it had been removed .by any other agent would be entirely
excluded. |

Inthe next place, the nature and degree of coincidence between
the circumstances and the hypothesis may oftentimes be sufficient
to exclude all reasonable doubt, and thus generate full moral
conviction and belief, although it be not, as in the former case, of
an absolute and demonstrative nature, And the probability of
the hypothesis must always be proportioned to the nature, extent
and zumber of its concidences with the circumstances proved ( ).

(y) All theories which explain the which is adequate to produce them,

connection between natural phano-
mena and their causes are of this
description. They consist in showing
the existence and operation of a cause,
and its adequacy to explain the pha-

nomena § in other words, their coinci-

dence with the hypothesis. Evidence,
therefore, of the truth of any such
theory is in no case demonstrative,
although it reaches to the highest de-
eree of moral certainty, . The maost
splendid, important and beautiful of
all philosophical theories, that of Sir
Isanc Newton, for explaining the solar
gystem, as exhibited by that great phi-
losopher, amounts simply to this: a
cause, viz, gravitation, exists, Tt is
matter of demonstrative proof, that if
such a cause did really operate upon
the system, it would produce all the
" effects or phenomena which are ac-
tually observed ; that is, the supposed
cause is sufficicnt to explain all the
phznomena; hence it is inferred to
be true, and the force of thisinference
is in proportion to the improbability
that all.the minute coincidences be-
tween the pheznomena and the hypo-
thesis should be merely fortuitous, and
that they should have resulted, not

from a cause known to exist, and
VOLI l'l‘

but from some other cause unobserved
and unknown. To a certain extent,
philosophical proofs as to the relations
of cause and effect, in the natural
world, are similar to circumstantial

judicial proofs ; in each case the basis

of proof consists in the coincidences
proved to exist between the phano-
mena or circumstances and the hypo-
thesis. Beyond this point, and with
respect to the effect of such coinci-
dences, they-frequently differ essen-
tially,” The philosophical proof rests
on mere coincidences, indefinite in
point of number, and the absence of
any other cause adequate to account

- for the phznomena ; but the agency of

some other, but unknown, cause can
never be absolutely excluded. On
the other hand, although circumstan-
tial proof must rest on a limited
number of coincidences, yet their na-
ture and force are frequently such as

wholly to exclude the truth of any

other hypothesis.

Lord Coke, as an instance of pre-
sumptive judicial pcoof, supposes the
case where a man is found dead in
a house, having been stabbed with a
sword, and another is seen coming out
of the house with a bloady sword in

K K

Force of,
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Connections ‘and’ coincidences- between the circumstanees anqg
the hypothésis which' they tend -to prove, are either thoge of g
natural or mechanical nature, which'are the objects of sense, of
they are of a moral natare. ~ Those of the first class may-consist
generally in'proximity in point of time and space, and all othey
circumstances whiéh show that the supposed-agent had the means
and opportunity of doing the ‘particuler act, and connect him
withit. As common instances, the possession of stolen goods, in
case of ‘robbery, and stains of blood upon tlie person, the posses
sion of deadly weapons recently used, marks of conflict-and
vidlence, in case of homicide, may be cited. Happy-it is for the
interests of society- that. forcible injuries can' seldom be perpes
trated without leaving many and plain vestiges by which the guilty
agent may be traced and detected. Instances of this nature,
where apparently slight and- unexpected circumstances have led
to the detection of offenders, are familiar to all who are concerned
in the practical administration of justice. In a case of burglary
the thief had gained admittance to the house by opening a
window by means of a penknife, which was broken in the
attempt, and part was left in the wooden frame: the broken
knife was found in the pocket ‘of the prisoner, and perfectly cor-
responded with the fragment left. A murder had been committed
by shooting the deceased with a pistol, and the prisoner was
connected with the transaction by proof that the wadding of the
pistol was part of a letter belonging to the prisoner, the remainder
of which was found: upcn his person (2). In another case of
murder, oné of the circumstances to prove the prisoner to have
been the criminal agent was the correspondence of a' patch on
one knee of his ‘breeches, with impressions made upon the ‘soil
close to . the. place where the murdered body lay. In a case of
robbery, it appeared that the prosecutor when attacked, had,
his own defence, struck the robber with a key upon the face, and

cidences between the hypothesis that

his hand, no other person having been
he was ‘the thief, and the circum-

in the house. Here the circumstances;

and cousequently the coincidences,
are few, but they are of such a nature
as'wholly and ‘necessatily to exclude
auy but one hypothes:s So in the
drdiviary case of larciny, where stolen

goods, recently after the .commission

of the felony, are found in the pos-
session of the prisoner, who gives no
account for thé purpose of explaining

that possession ; although-the coin-

i~

stances, be but two-in number, viz.

his paasesswn of the property, and: his
omission to uccount for that possession,

yet the latter is of an exclisive nature

" and iendency, it foroibly tends to ex-
" clude :my supposition of an honest

possession.
(z) Thi3 case was cited by the Lord

Cliancellor, in the course of-a debate
in the House of Lords, 1820.
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the: prisonex. bore an ampresslon upon his-face which corresponded
w;ﬂl the wards of. the key All cnrcumstances Qf thls nature are,

as it were, mechanical links or.ties which connect the supposed
agent with -the act which.is the subject .of inquiry., Further
observations on this branch of the subject would- be superflucus,
and inconsistent with the object of the present work. , There are,
in fact, no existing relations, natural,or artificial, no occurrences
or incidents in the course of nature, or dealings of society, which
may not constitute the materials of proof, and become important
links in the chain of evidence.

Circumstances of the above description, although they may be Monl coin-
in themselves of an imperfect and inconclusive nature, frequently cidences.
derive & conclusive tendency from those which are of a moral
kind, and which depend upon a knowledge and. experience of
mon, &8 a rational and moral agent. Expenence ponts out
some.laws of human conduct almost as general and constant in
their, operation as. the mechanical laws of the material world
themgelves are. That a man will consult his own preservataon,
and serve his own interests ; that he will prefer pleasure to pain,
and gain to lose; that he will not commit a crime, or any. other
act manifestly tending to endanger his person or property, without
. a motive ; and conversely, that if he has done such an act he had
a motive for doing it ;: are principles of action and of conduct so
clear that they may be properly regarded as axioms in. the ,theory
of evidence.

The presumption that 2 man will do that which, tends to his
obvipus advantage, if he possess the means, supphes a most
1mportant test for _]udomg of the comparative weight of evxdence.
It is to be weighed according to the proof which it was in the
power of one party to have produced, and in the power of the
other to have contradicted (a).

If, on the supposition that a charge or claim is unfounded, the
party against whom it is made has eyidence within his reach by
which -he may repel that which is offered to his prejudice, his
omission to do so supplies a strong presumption that the charge
OF clalm is well founded ; it would be contrary to every principle
of reason, and to all experience of human (.onduct to. form
any other conclusion. This consideration in cnmmal cases
frequently gives a copclusive character to circumstances which
would otherwise be of an imperfect and inconclusive nature (6).

(a) See' Lord Mausfield’s observa- - delle quale puo il reo giustificarsi € non
tions in Blatck v. Archer, Cowp. 65. lo faccia dovere divengono periette,

() Notisi che le prove imperfette  Beccarin, s. 14.
K K 2
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Thus; where the evidence against a'prisoner-on a' charge of la;-
ciny‘consists «invhis-recent’ possession-of: the:'stolen: property, hig
véry silence as to the fact-of possession raises a strong presump.
tibn against ! him';-for if> his 'possession ‘was an’ innocent one, as
the fact must necessarily be: within his knowledge, he..might
show, by statement, ‘at all events, if not by proof, that such pos-
session' was consistent -with- his innocence. The same observa-
tions apply mn general: where appearances are proved against an
accused person, which he refuses to account for or explamn; such

. as' marks of blood and. violence on his dress and person, the

Moral coine
cidences.

possession: of - concealed: weapons, and the like.
The same principle applies where a party, having more certain

~‘and'satisfactory evidence in his power, relies upon that which i

of a weaker and nferior nature. So pregnant with suspicion is
conduct of this nature, that ‘the law, as' has been seen, has laid
down an express and peremptory rule upon the subject, which in
cases within the scope of its operatlon actually excludes the
inferior emdence. It is for the jury in their discretion to apply the
prmclple, in cases which do not fall within the defined limits of
the rule.. Although a party may not be compellable to produce
evidenee against himself, yet if it be proved that he 18 in posses-

“sion “of a deed ‘or other evidence, which, if produced, would

f'declde a dlsputed point, his omission to produce it would warrant
Ja. stmng presu,mptlon to his disadvantage (0).. Again, the maxim
.,of'ﬁllaw 18, omnia presumuntur conira spoliatorem (d).
-+ In‘the case of Harwood v. Goodright (e), where it was found by
a’ speéi'al verdict that a testator made his will, and gave the
premlses in’ question to the plaintiff in error, but afterwards made
another wﬂl different from the former, but in what particulars did
not appear ; the Court decided that the devisee under the first
will :was entitled against the heir-at-law., But Lord Mansfield
'sald, that in case the defendant had been proved to have
de§troyed the ‘last will, it would have been good ground for the
ﬁ:u:jr to ﬁnd a revocation. ‘And as the destructlon or withholding
.of. evidence creates a presumptlon against the party who has had
-recourse to such a practice, so @ fortior: does the actual fabrica-

rblon or *corruptlon of ewdence.

‘ " ,I'I ';.f |I'" L 1--1- .' l-' ..-l'.'.. 1‘||.1 1 e

(c)rSee Lord'Mansﬁeld vobserva- (e) Cowp 86

~tions 'in’ Roe 'd Haidanet vl Harvcy, *(f) See the: Judlcmus remarks of

Burr, 2484, | Mr. Evans (2 Pothier, by Evans, 337).
“(d) See: Lord Mansﬁeld"s observa- -He justly observes, that-one of..the

.tions. in - Haldane ' v. Harvy, Burr. ‘most. difficult. points in.-the. Douglas

2404. N | - cuuse arose from Sir John Stewart’s

] > 4 g i I t kg
* -‘- l"-l- 4 {’] 11:
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'The discovery of such practices must naturally and unavoidably
excite a.considerable degree of jealousy and- suspicion, and ought
undoubtedly to be most. seriously weighed in estimating:the
degree of-credit fo be attached to other evidence adduced :by: the
same party, where it is in its own nature doubtful and suspicious,
or is rendered so by conflicting evidence. -. A considerable degree -
of caution is nevertheless to be applied in cases of this descrip-
tion, more especially - criminal proceedings; for experience
shows that a weak but innocent man will sometimes,. when
appearances are against him, have recourse to falsehood and
deceptmn, for the purpose of manifesting his innocence (¢) and
ensuring his safety.

The connection between a man’s conduct and his motwes Cunduct

is also one of a moral nature, pointed out by experience. fnd Inten-

It is from their exPenence of such connections that juries are
enabled to .infer a man’s motives from his acts, and also to

having fabricated several letters as to the same conclusion with the forged
received from La Marre the surgeon; evidence; parol testimony in support
and cites the following passage from  of it will belittle regarded; the forgery
Mz Stuart’s observations on the sub-. of the written evidence contaminates
ject :— the testimony of the .witnesses in
“ I had been accustomed to think, favour of the party who has made use

tlmt in judging upon ewdence, amatter of that forgery ; and nuthmg mll gam
of such infinite importance in the con-  credit on that side, but either clear
stitution and jurisprudence of every and conclusive written evidence; free
well-regulated State, there were cer- from suspicion, or the testimony. of
tain rules established, which in every such a number of respectable, dis-
court, and in every country, were re- interested and consistent n‘itﬂéﬁsqs,
ceived as most invaluable guides for speaking to decisive and circumstantial
the discovery of truth, For instance, facts, as leaves no room to doubt of
when it appeared that on the one side  the certainty of their knowledge, and
there was forgery and fraud in some the truth of their assertions,

of the material parts of the evidence, On the other hand, the proof 'of a
and especially when that forgery could  forgery, such as has. been described,
be traced up to its source, and dis- must alsv. have the effect to gain a
covered to be ‘the contrivance of the more ready admission to the evidence
very person whose guilt or innocence of the other party. If that evidence
- was the object of inquiry; in sucha  be consistent, if it be established by
case I have always understood it to the concurring testimony of a crowd
be an established rule, that the whole  of witnesses, and supported by various
of the evidence on that side of the articles of written .and unsuspected
question must be: deeply affected by evidence, the.bias of a fair mind, will
a deliberate falsehood of this nature.” be totally in favour of the party pro-
+ The nutural and necessary effect'of  ducing such authorities, and against
-such a -practice upon-the.minds of that-which had been.obliged to have
judgés possessed..of discernment and recourse to the forged evidence.”
candour, is to mnke them extremely (g) Supra, 53.

suspicious of all the evidence tending

K X3
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infer what hig' conduct was, from the ‘motive by which he fvas
known to be influericed. In crimirial cases, proof that the party
accused ‘was influenced by a strong motive of ‘interest to commit.
the offence proved to'have been committed; although exceedimgly
weéak and inconclusive in itself, and although it be-a circumstance
which ought never to operate in proof of the corpis delicti, yet
when that has once been established aliunde, it is a circumstance
to be considered in conjunction ‘with others which plainly tend to
mplicate the accused (4). |

Again, presumptions of great importance, especially in‘criminal
proceedings, arise frequently out of the connection between the
acts of a party, and-his intentions, conseiousness and knowledge,
That a rational agent must be taken to contemplate and intend
the natural and immediate consequences of his own act, is a pré-
swmption so cogent as to constitute rather 2 rale of law than of
mere evidence (). Again, the usual connection between tlic
conduct of a criminal agent and the supposition of his guilt, are
of too obvious a nature to be dwelt upon. The seeking for
opportunities fit for the occasion; the providing of poison, or
instruments of violence, in a secret and clandestine manner ; the
subsequent concealment of them; attempts to divert the course

~of inquiry (%), or prevent investigation as to the cause of death;

not unfrequently excite just cause of suspicion: above all, the
vestless anxiety of a mind conscious of guilt very frequently
prompts the party to take measures for his security which even-
taally supply the strongest evidence of his criminality.

In judicial investigations, as well as in the ordinary course of
life, that 1s . more or less . probable and likely, and is therefore, in
a greater or less'degree, an inducement to belief, which more or

(3) See Vol. 1L tit, INTENTION—

 (A) On the other hand, the total
' Mazxice.

absence of dny apparent motive must
always operite strongly as a circtun-

starice in favour' of the accused, espe-  '(%) I have vemarked that persons

cially where there is no reason to

apprehend any unsoundness of in-
tellect. 4 fortiori, dees the principle
- operate where thesupposed agent was

actuated by contrary motives. " And

‘even in cases which involte a conflice
of motives, such as'infanticide, where

natural feelings on ‘thie one hand ‘are
opposed to'a désire of uvoiditig shame
and detection on'the bther, the former
are necessarily cntitled to the highest
consideration,

‘of the lowest classes of socicty, before

the commission of premeditated mur-
ders, not unfrequently throw out somo
dark and mysterious hints s to - the
death of the intended victim. This is
a circumstance which X apprehend is

‘to be attribnted'principally to i -ex-

pectation ‘that by this means less of
surprise and of inquiry will take place

when the crishe’ has ‘been :decom=

¢ " 1
a4 - '] rT o & -

plished,
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b

Jess agrees with former observation. This is a ground of assent,
warranted as well, by philosophy as by ordina.ry experience. It
is probable that whatever has happened wall again; happen under
similan circumstances, however ignorant we may be of the.nature
or necessity of the connection ; the very frequency of the associa-
“tion is evidence of the connection; there 1s no .association
whatsoever, whether it be moral, natural or artificial, whether it
depend on -the nature and constitution of the human. mind, the
laws of nature, or the artificial manners and ,habits of society,
which-1is :-not rendered probable in proportion to the frequency
and constancy of the connection. Hence it is, that where circum-
stances found to be usually associated with the fact in question
are known to exist, such associations are connecting links between
the known circumstances and the fact, and render its existence
more or less probable (I). On the other hand, it is scarcely
necessary to remark, that experience of the usual or constant
disunion of particular facts and circumstances necessarily renders
their future association unlikely and improbable, and is a.proper
inducement, to disbelief more or less strong according to circum-

gtances,

It is further to be remarked, that the force of evidence resulting Absence of
evidence
from the concurrence of circumstances depends not merely upon tendingto a

the degree of improbability that those coincidences were merely different
casual and fortuitous, but frequently also upon that lmprobublhty conclusion,
compounded with the further improbability that another hypo-

thesis is true which is not supported by any circumstances.
Thus in a criminal case where all the circumstances of time, place,

motive, means, opportunity and conduct, concur in pointing out
the accused: as the perpetrator of an act of violence, the force of
such circumstantial evidence is materially strengthened by the
total absence of any trace or vestige of any other agent, although,
had any othe* existed, he must have been connected with the

perpetration of .the erime by motive, means and opportunity, and
by circumstances -necessarily - accompanying such . acts, .which

usually leave 'manifest traces behind-them.

In estimating:the force of a number-of- circumstances tendmg Dependent

to the proof of the disputed fact, it is of essential 1mportance to pendent

circum-
. stauces.
(4) Astriking instance to show the  a single fossﬂ bone of an animal whose

-extent.to which - philosophical .1nfer-  very spct:les is extmct, a skilful ana-
wnces; may, be carried by. means.of .tomist is able to represent the original

careful obsecvation - and. analogical .ammal perfect in all its pdrts.-Sea
reasoning, may be. derived from the Cum.rsl'ossﬂ ltemams.

science of comparative anutomy. From

T | .

KK 4
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gﬂdf{nvn; considet whether they be ‘dependént or mdependent. If thefacts -
.ﬁgﬁrﬁum_ A B. C. D. be. so essential to the partlcular inference o' ha -
stanceye. |

¥e. o F déﬂ%& froth thetiiwhen éstablished; that the failiire-iti the proof
iginn, OF ﬁﬁy'e&e Wotld destroy: the inference ‘altogether, they: . are |
ﬂepeﬂﬂent factd s 1if}-on*ithe éthet hand, ‘notwithstanding the
failure in proof: of ane-or. more of those facts, the rest-would still
afford the same inference or probability as to.the contested fact
which’they did 'before, they would be properly termed indepen-
dent facts (m). The force of a parhcular inference drawn from

a number of dependent facts is not augmented, neither is it
diminished, in respect of the number of such dependent facts,
provided they be established ; but the probablllty that the mfer-

ence itself rests upon sure grounds, is, in general, weakened by

the multiplication of the number of circumstances essential to
.the propf; for the greater the number of circumstances essential
to.the proof is, the greater latitude is there for. mistake or
deception. - On the other hand, where each: of- a number of
“independent * circumstances; ' or coribinations -of clrcumstances,
tends' to'the same conclusion, the probablhty of -the truth of the
“fact’is necessarily greatly increased in proportion to. the number

IEIr" L Y ARTETEY

thoge. independerit circiumstances @). . y

st It seems to have been considered,-that even mere comcndences,
although not of ‘an’ exclasive nature; may by their number and
JOlnt opératton be sufficient to constitute a conclusive proof (o).
.1t rarely, | however ‘happens in practice, that circumstantial proofs |
..-copslst pm ely in mete natural and mechanical coincidences,

.....

5 . m) Qunhde le prove di un fatto
_tutte dipendopo egualmente da una
.sola, .il, numero .delle prove non au-
mente nd sminuisce la probabilita del
;attn, perche tutto il loro velore si
_xesolve ;nel . valore di quella sola da
. cui dipendopo, Quando le prove sono

.indipendenti, I'una dall’ altra, cioe -

-quando gli.indizi si provano altronde

_che da se stess1, quanto maggior: prove .

..si addugono tanto pid.cresce la pro-
. ,bablhtﬁ del fatto, perch® la fallacia di
. yna prova :non igfluisce sull’. altra.

ﬁecqma, Sy. 4.

...:n) dnfra, note ( p).,‘ "
(o). Matthzus de’ Crim.: Possqnt

dwersa genera, itq, eonjungl uf, que
singula non necerent ea universa tan-
quam -grando’ reurn opprimunt,~~Ac¢-

]

cerding to Beccaria, chap. 14 : Pos-
sono distinguersi le prove di un reato
in perfette ed in imperfette. Chiamo
perfette quelle che escludono la possi-
bilitd che un tale non sia reo ; chiamo
impei'fette quelle che non la escludono.
Della prima anche una sola & suffi
ciente per la condanna, delleseconde
tante son necessarie quante bastino
a formarne una perfetta, vale a dire
queise per ciascuna di-queste in par-
ticolare @& possibile che uno non sia

. .1eo,! per I'unione-loro' nel medesimo
~ soggeto &' impossibile'che non lo sia.

Beccaria, s. 14.--Sin’gulaf levia sunt
; &b, ct:!mruunlaﬂIL universa VEro nocent
e lam;-si non ut fulm;ne-., tamen ut

Brandme. Qumcul

-ull- . r' - . L]
P
o I |, - I:-’ i - 1
L]
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vaconnected with any-.of.a:meral, nature, and. canglusive: ten- .

déncy-.,--f ) ERR A R ¢ -* PP '
.« The. probahihity- denved ﬁ't:rmJE the. poncurrence of a number of Force of

mdependent probabilities -increases not in g merely cumulative, ;‘r’"gggl’l“_g

but in & compounded and-.nrultiphed -proportion ( p). Thisis a ties.

' (p) According to *tha-prmcxples of  would be to the probability apainst it
puré abstract mathematical reasoning, - as7:1, _

the probability arising from the con- Again, if the probablhty in . favour
currence of a number of mdependent of a partlcular ﬁlct, arlsmg from the
circumstances, each of which induces testlmony of A, were to the probab:-
a probability in favour of a particular
event, 1s compounded of all the proba-
bilities incident to the individual cir-

lity against it as 2 : m —a, and so on,
as.to the testimeny of B, and C, the

probability of the fact from their

ances. When, therefore, the
cumst ? ’ united testimony would be to the pro-
circumstantial probabilities are euch i

considerable, the compound probablhty bability agninstit as a.b.c to m—a
in favour of the event increases bya .m—b.m—c. Andif m~—2 and
rapid progression, If the circumstances 4 =0 — ¢=1, the ratic would be
4, B, C, severallyinduce probabilities  that of 1: 1; that is, their united tes-
in favour.of an event represented by  timony would produce no increase of

s b. ¢ e e s robability in favour of the fact,
— that is, if in every m br Y i *

Such consxdemﬂqns admlt but nf' .8
very partial qu_llmited app]ngtlon in
| the mvestlgattou of questions arisirig
o tines, and excloded it m —a ‘times,'* ‘out of the ‘common concerns of life.
and 'so on, and ‘the’ circumstances The. basis of all such.calculationsis a
4, B, C, were wholly.independent .of comparison. of all the different cases
each other, then the probatility of which involve the partmular event
t.he event, arising from the happen-ng _wzlth those which exclude it, which

of all these circumstaiices, would be - assumes the possibility of resolving all

‘cases’ the circumstance 4’ necessa-
rily involved the event in question

to the probability against it.as m>—  possible cases, which either involve
o b . m—c.to m—a. exclude the event, irto a definite

e S number of the one e¢ldss and of the
m=b . m-——c, S other, each of which is equally likely

. If the witnesses 4, B, C, bore tes- to happen ., Thﬁ mﬂ?t Cﬂmpll- '
timony. to independent facts, each of catgd andiln'hoqreﬂl fmal:itu':c}l. resu!ts
which, if true, involved the truth of ©n the subject of probabilities, are
a particular event, and A were the llt!:]B more than I?Odlﬁ{i{ltlﬂgs | of
witness of truth in a cases, and his this comparison. EIt 15 o.bv:uhé? upon
’ ' the slightest consideration, that the
probablhty of error or mistake‘orthe
part of a witness, or of his honesty
“and sincerity, usually ‘admits’of ‘no
such comparison ; still less can'the
complicated transactions of life, de-
pendent as they are upon an almost
" And if m=2"and a=b=c=1, infinite variety of circumstances and
he probabﬂlty 1 favour of the event motives; be subjected to'such an ana-

testimony were false in m~—a cases,

‘and'so of the .testimony of B, and of
.-G, then the .probability of the event,
qarsing. . from their. joint . testimony,
~would be to the probability against it
10 the ratio above expressed,

* Wood’s Algebra,. La Place, Theorie Analitique des Probabilités, . -
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-consequence derived from: pure: abstract authmetical principles,
" For although no definite arithmetical .ratio can be asslgned to
-each independent probabﬂlty, yet. the principle of increase must.

- lysis. -But the pnnclple may no doubt

operate by way of spproximation,
although the concumng probablllues

may admit of no numerical measure’;
and whenever prababllltles are dedu-
cible from independent clrcumstances,
the degree of probability must neces-
sarily be. multiplied by. their. concur-
rence. In criminal cases, hoviever, it
seems to'be perfectly clear in principle
thit ‘the ‘conjoint effect "of 'circum-
stances which individually are incon-
clusive in their nature, cannot-in-its
nature be conclusive, unless the result-
ing ‘probability be indefinite, and ex-
ceed the powers of calculation. Where
mere 1ndependent and unconnected
circumstances are in their nature'iin-
perfect and inconclusive, the degree
of probability which results from their
'uilited ‘opéfation, dlthough ‘greatly
increased in degree, must still in’ its
‘nature be ‘definite ‘and inconclusive,
and therefore maﬂequate to the pur-
poses of ‘conviction. Let it, for in-
stance, be supposed that 4. is robbed,

and ‘that ‘the coiitents of his purse
'Wé‘t"e'one"pénny, two sixpences, three
shillings, four hialf<crowns, five crowns,
six half-sovéreigns and seven ‘sove-
reigns, aud that a person, apprehended
'ln the same fair or'market ‘Where the
'robbery takes place, is fourid'in posses-
sion'of the samé remarkable combina-
tion of coin, and of no other, but that
no part of the coin can be identified,

and that no circumstances operate
agamsl: the prisoner except his pos-
session of the same combination’ of
coin: here, notwithstanding'the very
extraordinary coincidences as to the
number of each individual kind of
coin, although the circumstances raise
a high probability of identity, yet it
still is onc of a definite and mconclu-

sive nature,

*On the dther hand, evidence of g
conclusive nature and tendency is re-
stricted by no limits of mere proba-
bility. In the case of the ordmary
presumption, that an admission of a
fact made by a party contrary to his
obvious interest, is truly made, the
probability that the admission is true
far exceeds the limits of mere nume-
rical comparison. In some instances
mere mechanical coincidences are of
this description, ‘Thus, in the ordinary
case where cloth is cut ‘and stolen
from a loom, the perfect coincidence
hetween the cloth found in the pos.
session of the prisoner.and the rem-
nant left behind, is of this description;
the probability ‘of identity arising
from the perfect coincidénce of the
severed threads exceeds the bounds of
arithmetieal ealculation, and deprives
the mind of all power of attributing
such a series of coincidences to mere
accident.

But even in ‘¢riminal cases, where
a high degree of probability ‘results
from répested ‘coincidences, dlthough
that” probability be of ‘a 'definite 'and
numerical. nature, such .coincidences
may, in conjunction with-others,-con-
stitute & complete and satisfactory
‘proof. Thus, in the tase ulready-sup-
posed, of a -sinpular‘coincidence be-
tween the quantity and description of

‘coin stolen -with that: found in. the

'posséssion of* the prisoner, although
the -fact, taken-nakedly -and alone,
‘without any collateral evidence, would
in -principie be inconclusive, yet, if
coudpled - with icircumstances. of ‘a cons
clusive:tendency, such as flight, con--

_cealment of- .the. money, false and

fabricated statements as to the pog::
scssion, it might afford” strong and
pregnant evidence of guilt for the con-

- sideration of the. jury.
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obtain ‘wherever independent ‘probabilitiés in favour of an évent
concur, although they cannot be ‘precisely'measured by space oY
" pumbers; ‘and even‘although-every distinet probability:- which: 1s
of a conclusive tendency exceeds every merely definite numencal

rat1o, '

It is, however, to be remarked, that wherever mere inconclu-
sive probabilities concur, the result however the degree ‘of -pro-
bality may be mereased by the union, will still be of a definite
and inconclusive nature. And hence it seems, that. in criminal
cases the mere union of a limited number of independent circum-
stances, each of which is of an imperfect and inconclusive nature,
caninot afford a just ground for conviction.

On the other hand, the forcz of circumstances of a conclusive
nature may be greatly confirmed and strengthened by their com~
bination with other and independent circumstances, which render
the fact probable, although the latter be in themselves of an im-
perfect. and inconclusive nature. Again, it is to-be observed, that
although in the course of judicial proofs the number of concurring
probablhtles 18 usually limited, yet that cases may be put where
the number and extent of the coincidences are so great as to ex-

ceed all definite -limits, and where, conaequently, the - resultmg
probablhty is of a conclusive nature(g).

It is to be remarked, that in thus referring to the doctrine- of
numerical probablhtles, it 18 the principle alone which is intended
to be applied, in order that some estimate may be formed of the
force of independent and concurring PI'ObablhtlES-_ ‘The notions
of those who have supposed that mere moral probabilities-or:rela~

Foree of
,eoncurrent
probdbili<
ties.

tiong could ever be represented by numbers ‘of-sptice, and thusbe
subjected to arithmetical analysis, cannot but be regarded as

visionary and chimerical.

- From this short view of the subject it appears to- be essential
to circumstantial proof, First, that the circumstances from whiel .
the conclusion ts drawn should be-fully established, . If the- basis
be unsound, the superstructure cannot be secure, The party upon
whom the burthen of proof rests is bound to_prove every single
circumstance which is essential to the conclusion, in the same
manner and to the same extent as if the whole 1ssue had rested
upon the proof of each individual and essential circumstence. - It
18 obvious-that proof: of thts nature is more. strong and cogent
where-the circumstances are numerous, ‘and ‘derived from many
different and independent-sources, than where they are but few,

(9). See the +p.,reced_inﬂg Not;.

Basis of ¢ir-
cumstances,
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Proof of  and depend -on‘the credit and testimony of one or two witneases,
CICam- ¢ . : . , : .
stances. . V¥here-all the: circumstances rést on the: testimony of a single .
- witness the evidence ecannever be.superior to;the lowest degree of
direct evidence, and must frequently. fall below. 1t.: :for in addj.
tion to the question whether thewitness was taith-worthy, anothey
question would arise, that is, whether the inference was correctiy
drawn from the facts which he was supposed .to prove.
- It 1s.obvious ‘that the number of circumstances stated by 4.
witness-does. not:add ‘to-the force of his testimony, unless they .
be such as admit of contradiction if his testimony be false.
Numberof . The number of circumstances is not only essential, inasmuch
stances, @8 it Tepels any suspicion of fraud, but from the consideration
that the greater the number of circumstances 18, the greater will
be the certainty as to the-conclusion deduced. A few circum-
stances may be consistent with several solutions ; but the whole
context of circumstances -can consist with one hypothesis only;
and the wider the range of circumstances is, the more certain will
it be that the hypothesis which consists witk and reconciles them
all 1s the true one.- | -‘
Faleci- - Although all facts and circumstances connected with the ‘sub- .
cHmstalice. rect-of inquiry be admissible in evidence to explain its. nature,
and although all facts. must necessarily be consistent with truth,
yet it 15 to be recollected that facts themselves may be simulated
and fabricated with -a view to deceive and mislead. ..Such
facts, however, are necessarily exposed to great danger of detec-
tion; from the obvious difficulty of uniting by artful means that
which is false with that which is genuine, and thus ‘substituting
a false and artificial for a real consistency and context of circum-
stances. |
The great difficulty of practising frauds of this description, and
their liability to detection from a careful ‘examination and com-
parison of circumstances, will be best elucidated by a-few ex-
amples. Attempts at this kind of deception have not unfre-.
quently been made with a view to conceal the crime of murder,
and.in order to produce belief that the party died from natural or
accidental causes, or was felo de se; in the detection of such im-
postures the testimony of medical practitioners cannot be too
highly appreciated.
. The, remarkable case of Sir Edmundbury Godfrey may be-
cited as an instance of this kind (r). The deceased was found in
aditch at Chalk Farm,in the neighbourhood of London, his own -

EE R e MY

(r) In the State'Trnals.
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aword passing through'hig body, sb: that the end: projeated two
hands’ breadth - behind the' back; his~gloves-and some-othéf
things were laid on the bank, so as to excite a-belief that he had
. déstroyed himself, -But:there was'no blood about theiplace, and
apon drawing the sword out of the body no-blood -followed. : The
body was discoloured and bruised, and the neck. so-flexible that
the chin could be turned from one shoulder to- the. other. . a-The
_deceased had 1n fact been strangled. .

.. In the State Trials a very singular:case of the same: descnp-
tion is also mentioned, of a woman who was found in bed with
her throat cut: her husband’s relations (the husband being .ab-
gent from home at the time) occupied: the apartment adjoining
to the chamber of the deceased, and there was no access to her
chamber but through their apartment. . The relations who thus
occupled  the adjoining apartment, had arranged matters so.that
it might be sunposed that the deceased had destroyed herself
but one circumstance amongst others was. conclusive: to destroy
this supposition; for on the left hand of the deceased was observed
the bloody mark of a left hand, which of course could not have
been that of the deceased. .. b

- Another instance, cited in a lately pubhshed and -able work on
Medical Jurisprudence (s),is -to this effect :—A ¢itizen of:Liege
“was found shot, and his' own pistol was: discovered lying near
him, and no person had been seen to enter or leave ‘the house of
-the deceased ; from these circumstances it was concluded that hé
had des‘troyed himself,” but on examinirg . the ball by whichhe
had been killed it was found to be too large to have been dis-
charged from that pistol, in consequence. of which- suspicion fell
upon the real murderer.

Secondly: It is essential that all ‘the faéts should bé' con-
sistent with the hypothesis. For as all thmgs which have hap-
pened were necessarily congruous and consistent, it follows, that
if any one established fact be wholly irreconcileable with the
'hypotheSIS, the Tatier cannot be true. Such an lndongrulty and
'mconmstency is suﬁment to negative the hypothesis," éven al-
though it coincide and’ agree with ‘all the other facts and circum-
itances of ‘the case’ to the minatest extent.” U'nde«l.lbi:edIy1 such
an 1ntimate, coincidence in other_respects would" éuggest the
nepessxty of m&estlgﬁtmd‘ ‘the tr‘utﬁ of “the" mctjng'ruous cir-

3t

cumstanses W1th great cautmn yet 1f the mcongrmty canhot

(8) By Dr. Paris and J. S. M, Fon-  the same subject, by Dr. Smxth and
blanque.  See also the publicationson .. Dr. Male,

Falsa cir--
cuina{niices,

N I RS TE AR

Consistency
of the facts
with the

hypothesis.
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- eventually be; removéd,' the, hypothesis: must- fall; although no

other can be suggested (¢). - -~ = |

Thirdly: It is essential that the .circumstances should..be of a
conclusive nature.and tendency. Evidence.is always mndefinite
and inconclusive, when it raises no more than. a himited - proba.
bility in favour of the fact, as compared with some definite proba.
bility against it; whether. the precise proposition can or cannot be
ascertained. . It is on the other hand of a conclusive nature and
tendency, when the probability in favour. of the hypothésis ex-
ceeds all limits of an arithinetical or moral nature.

Such evidence is always insufficient, where, assuming all to be
proved which the evidence tends to prove, some other hypothesis
may still be true: for. it is the actual exclusion of every other
hypothesis which invests mere circumstances with the force of
proof. . Whenever, therefore, the evidence leaves it indifferent
which of several hypotheses is true, or merely establishes. some
finite probability in favour of one hypothesis rather than another,
such ‘evidence cannot amount to proof, however great the probe-
bility may be. To hold that any finite degree of probability shall
constitute proof adequate to the conviction of an offender, would
in reality be to asdert, that out of some finite number of persons
accused, an innocent man should be sacrificed for the sake of
punishing the rest; a proposition which is as inconsistent with
the humane spirit ‘of .our law, as it is with the suggestions of
reason and justice. The maxim of law 1s, that it is better that
ninety-nine (i. e. an indefimte number of) offenders should
escape, than that one innocent man should be condemned.

Thus, in practice, where it is certain that one of two individuals
committed the offence charged, but it 18 uncertain. whether the
one or the. other was .the guilty agent, neither of them can be
convicted. | .

The principle extends to all cases where the ultimate tendency
of the evidence is of an inconclusive nature, that is, where admit-
ting all to be proved which the evidence tends to prove, the gut
of the. accused would be left either wholly uncertain, ordependent
upon some merely definite probability ().

() It was on this principle that the discovered that the error was In ng-
French philosophers opposed New- glecting a tangential force in the cal-
ton’s system of the world, They culation ; and it was found that when

objected that the calculations formed  this was taken into the account, the
upon his hypothesis made tho'motion  theoretical result coincided with the

of the moon'’s apsideg but one half as  fact.
grent as they were proved to be by (x) The very remarknble caso of
-ctual observation. It wasafterwards Mr. Baroard, who was tricd on @
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It is very possible; indeed, that mere ¢oincidences miay be :so Conclusive.
yumerous, as by force of multiplied probability-to-exclude - all tendency.
reasonable doubt ; but this can never happen in the absence of
circumstances' of a conclusive tendency, unless-the probability
beincreased to an indefinite extent beyond the reach of mere cal-
culation. Whenever the probability is of a definite and limited
nature (whether in the proportion of one hundred to-one, of of
one-thousand to one, or any other ratio, is immaterial), 1t cannot
be safely made the ground of conviction ; for to act upon it in any
case would be to decide, that for the sake of convicting: many
criminals, the life of one innocent man might be sacrificed.

The distinction between: evidence of a conclusive tendency
which is sufficient for this purpose, and that which is inconclu-~
sive, seems to be this: the latter is limited and concluded by some
degree or other of finite probability, beyond which it cannot go ;
the former, though not demonstrative, is attended with a degree
of probability ofan indefinite and unlimited nature.

- It frequently haﬁpens, as has been seen, that where the evi-
dence of the circumstances attending the transaction itself would
be imperfect and inconclusive, it derives a conclusive nature and
tendency from a consideration of the conduct of the accused.
The ordinary motives of self-preservation and self-interest, com-
mon to all mankind, furnish the strongest picsumption that a
party would explain, by statement at all events, and by proof
where it was practicable, such evidence as tended to his preju-
dice. Hence it is that circumstances, which abstractedly consi-
dered would be inconclusive, acquire a conclusive character and

charge of sending a threatening letter
to the Duke of Marlborough, affords
an illustration of these positions. The
Duke. was twice required, by letter, to
meet the. writer, apd on, both occa-
sions was met by the prisuner: the
one place of assignation was near a
particular tree in Hyde Park; the
other, in an aisle of Westminster
Abbey. That Mr. Barnard should,
by mere accident, have been at both
places at.the very time appointed for
the mectings, was certainly most re-
matkable ; . yet, notwithstanding the
strong deyree of suspicion created by
such.-coincidences, they were clearly
insuflicient, without more, to warrant a

conviction. 'The prisoner was, never-
theless, put upon his defence, and pro-
duced evidence to show that those
coipcidences were purely accidental :
perhaps the real clye to the transac-
tion may be this, that the prisoner was
a party to the transaction, although
no real intention existed of profiting
by the. contrivance. The rauk and
situation of the prisoner in society,
and the obvious impossibility of his
ever enjoying that which he demanded,
are circumstances strongly tending to
exclude such a supposition, and the
nature and style of the demand ren-
der it probable that the real object of
the writer was not personal gain,
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tendency from. the silence of the adversary, or his failure in
attempting to explain them (). |
Where the evidence to prove larciny consists in the recent
possession of the stolen property, it 18 in itself 1mperfect and in-
conclusive. But if the evidence of possession be coupled with
the consideration, that the party charged, having it in s power
to account for the possession, if it really consist with his innocence,
either refuses to account for the possession, or attempts to impose
a false account, the evidence is then conclusive in 1ts nature and
tendéncy, and is proper for the consideration of the jury.

Fourthly : Itis essential that the circumstances should, to .q
moral certainty, actually exclude every hypothesis but the one

proposed to be proved.
Hence results the rule in criminal cases, that the coincidence

of circumstances tending to indicate guilt, however strong and
numerous they may be, avails nothing unless the corpus delicti,
the fact that the crime has been actually perpetrated, be first
established. So long as the least doubt exists as to the act,
there can be no certainty as to the criminal agent. Hence, upon
charges of homicide, it 1s an established rule, that the accused
<hall not be convicted unless the death be first distinctly proved,
either by direct evidence of the fact, or by inspection of the body:
o rule warranted by melancholy experience of the conviction and
execution of supposed offenders, charged with the murder of
persons who survived their alleged murderers ; as in the case of

the uncle already alluded to, cited by Sir Edward Coke and

Lord Hale (y). So Lord Hale recommends that no prisoner
<hall be convicted of larciny in stealing the goods of a person
unknown, unless the fact of the robbery be previously proved (z).
The same principle requires that upon a charge of homicide, even
when the body has been found, and although indications of 2
violent death be manifest, that it shall still be fully and satis-
factorily proved that the death was neither occasioned by naturel
causes (a), by accident, nor by the act of the deceased himself,
In considering the probability of the latter supposition, it is to be
recollected, that it is by no means improbable that 2 person bent

(x) Supra, 499. Sarab Stout; St. Tr. The doubt which

(y) Supra, 52, and Vol IL e, aroselin that case upon the conflicting
» evidence, whether the death of the

MURDER. _
Vol IL. tit LARCINY. dec?ased had been occasioned by mere
() Vol. accident, or by her own act, or by the
(a) See the trial of Spencer Cowper, act of another, afforded, as it seems,
esq., for the alleged murderof Mrs, = decisive ground of acquittal,
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on sclf-destruction would use precautions to protect his memory

from the ignominy, and his property from the forfeiture, conse--

quent on a verdict of felo de se ().

The force of circumstantial evidence being exclusive in its
nature, and the mere comncidence of the hypothe51s with the cir-
cumstances being in the abstract insufficient, unless they exclude
every other 5upp031t10n, it 1s essential to inquire, with the most

scrupulous attention, what other hypotheses there may be which
may agree wholly or partially with the facts in evidence. Those
which agree even partially with the circumstances are not un-
worthy of examination, because they lead to a more minute exa-
mination of those facts with which at first they might appear to
be inconsistent ; and it 1s possible that upon a more minute in-
vestigation of those facts their authenticity may be rendered
doubtful, or may be even altogether disproved. In criminal cases
the statement made by the accused 1s in this point of view of the
most essential importance. Such is the complexity of human
affairs, so infinite the combinations of circumstances, that the
true hypothesis which is capable of explaining and reconciling all
the apparently conflicting circumstances of the case, may escape
the acutest penetration; but the prisoner, so far as he alone is
concerned, can always afford a clue to them ; and though he be
unable to support his statement by evidence, his account of the
transaction is for this purpose always most material and im-
portant. The effect may be on the one hand to suggest a view of
the case which consists with the mmnocence of the accused, and
which might otherwise have escaped observation; on the other
hand, its effect may be to narrow the question to the consideration
whether that statement be or be not excluded and falsified by
the evidence.

The recent possession of stolen property is, independently of
the conduct and declarations of the accused, or of his silence,
very imperfect evidence .of guilt; the apparent possession may

(0) In a little work, intitled, The mony of Morgan, aided by some cir-
Theory of Presumptive Proof, is cited cumstantial evidence, as to the pri-
the case of Thomas Harris, who was  soner’s having on the same morning
‘exccuted at York, for the murder of concealed some money in his garden,
James Gray, in the year 1642. Ac- the prisoncr was convicted and exe-
cording to that statement, Harriskept  cuted, although no ‘marks of violence
a public-house, and was charged by appeared on the body of the deceased,
his man-servant, Morgan, with having  and who had in fact died of apoplexy,
strangled James Gray, a travelling as appeared by the subsequent cou-
guest, 1n his house; upon the testi- fession of the witness himself.

YOL. 1. L L
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have resulted from the malicious act of some other person. In

"a case, therefore, where no act of concealment or assumption of

property can be proved, and the accused is consistent in denying
all kriowledge of possession, such a decfence becomes entitled to
the most serious attention, and exacts a most rigorous inquiry as
to its truth or probability; where, on the other hand, the prisoney
admits the possession, and attempts to account for it by a false
statement, the necessity for such an inquiry does not arise (¢).
What circumstances will amount to proof can never be matter
of general definition; the legal test 18 the sufficiency of the evi-
dence to satisfy the understanding and. conscience of the jury,
On the one hand, absolute, metaphysical and demonstrative
certainty, i8 not essential to proof by circumstances. . It is suffi-
cient if they produce moral certainty to the exclusion of every
reasonable doubt; even direct and positive testimony does not
afford grounds of belief of a higher and superior nature. To
acquit upon light, trivial and fanciful suppositions, and remote
conjectures, is a virtual violation of the juror’s oath, and an of-
fence of great magnitude against the interests of society, directly
tending to the disregard of the obligation of a judicial oath, the
hindrance and disparagement of justice, and the encouragement
of malefactors. On the other hand, a juror ought not to con-
demn unless the evidence exclude from his mind all reasonable
doubt as to the gult of the accused, and, as has been well ob,
served, unless he be so convinced by the evidence that he would
venture to act upon that conviction in matters of the highest con-
cern and importance to his own interest; and in no case, asit
seems, ought the force of circumstantial enidence, where 1t is ade-
quate to conviction, to be inferior to that which 1s derived from

upon the presumption, from the stats
of the doors and windows, that no
one could have had access to the
house but herself, and she was accord.
ingly executed. It afterwards ap-
peared, by the confession of one of

() A lamentable cnse occurred
some years ago (I state from common
report only) which strongly illustrates
the necessity of exerting the utmost
vigilance In negativing satisfactorily
every other possible hypothesis, in a

case of purely circumstantial evi-
dence. A servant girl was charged
with having murdered her mistress.
The circumstantial evidence was very
strong; no persons were in the house
but the murdered mistress and the
prisoner, the doors and windows were
closed and secure, as usual ; upon this
and some other circumstances the
prisoner was convicted, principally

the real murderers, that they had
gained admission to the house, which
was situated in a narrow street, by
means .of a board thrust across the
street, from an upper window of the
opposite to an upper window of the
house of the deceased; and that
the murderers retreated the same way,
leaving no trace behind them.
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the testimony of a emgle witness, the lowest degree of direct

eVldEIICEP S -

,Laetly_ It seems that mere cmcumstanttal ewdence ounrht in 10 Circum-

stantial evi-
case 10 be relied on where direct and positive ev,ldence, which g0 he

qzught have been gwen, is w:lfully wlthheld by the prosecutor. not tosuper-
Where direct evidence 1s attamable, circumstantiel evidence is of 21?5‘;,1;’:“
a secondary nature ; besides, the great excellence of mdlrect
epdence is 1ts freedom from suspicion, and no greater discredit
can be thrown upon it than when direct evidence is withheld.

In cases ef qonﬂwtmg ewdence, the ﬁrst step in the process of Observa-
inquiry ;mugt naturally.and obyiously ; be to ascertain whether the ;ﬁ:‘ﬁ,ﬂﬂng

apparent inconsistencies egd 1qeqngm;_t;es which it presents may evidence.
not. without viglence be. reconciled, and if not, to what extent,

;and n what partlculare, the advelse evxdenee 1S 1rreeonc1leab}e :

.an;l then, by careful mvestlgatlon a.nd comparison, to reject thag
which js . vicious ; ﬁ!}d thus, if it be practicable, to reduce .the

whole to.testimony and circumstances of uniform and consieteqt
_tepdency .

Where the testlmony of direct vntnesses is apparently at vari- Conflicting
ance, it,is to be .considered, in the first place, whether they be testimony.
gt in reality reconcﬂeable, especlally Where there.is no extrmsm
reason for suspecting error or, fraud. But if their statements
.upon examination be found fo be irreconcileable, it becomes an
important. duty. to distinguish between the misconceptions of an
inngeent wntness, whieh may not affect his general testimony,
and wilful and corrupt mlsrepresentatmne which destroy his credit
altogether. The presumption of reason as well as of law in
fayour of innocence, will attribute a variance in testimony to the
former rather than the latter origin. Partial incongruities and
discrepancies in testimony, as to collateral points, are, as has
been already observed, to be expected; and it is for a jury to
determine whether in _the particular instance they are of such
i pature and character, under all the circumstances, that they
may. or cannot be attributed to mistake. In estimating the pro-
bability of mistake and error, and also in deciding on which side
the mistake lies, much must depend on the natural talents of
the adverse mtnessee, their quickness of perception, strength of
‘memory, their previous habits of , general attention, or of atten-
tion to particular subject-matters, A physician or surgeon
would be much more likely to observe particular symptoms or
appearances in a medical or surgical case, and to form from
them correct conclusions, than an unskilful and inexperienced
person would be likely to do. Much also .must .depend upon

L L2
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a comparison of the means and opportunity which the witnegseg
had for making observations, of the circumstances which wefe
likely to excite and engage their attentmn, and of their reasong
and motives for attending ; and here it is to be observed, thit
there is an lmportant distinction between positive and negative
testimony.,

If one witness were positively to swear that he saw or heard
a fact, and another were merely to swear that he was present,
but did not see or hear it, and the witnesses were equally faith-
worthy, the general principle would in ordinary cases create a
preponderance in favour of the affirmative ; for it would wsually
happen that a witness who swore positively, minutely and cir-
cumstantially, to a fact which was untrue, would be guilty

‘of perjury, but it would by no means follow that a witness

who swore negatively would be perjured, although the affirma-

‘tive were true; the falsity of the testimony might arise from

inattention, mistake, or defect of memory; and therefore, even
independently of the usual presumption in favour of mnocence,
the probability would be in favour of the affirmative. If, for
instance, two persons should remain in the same room for the
same period of time, and one of them should swear that during
that time he heard a clock in the room strike the hour, and the

‘other should swear that he did not hear the clock strike, it is very

possible that the fact might be tiue, and vet each might swear
truly. Itisnot only posslble but probable ..hat the latter witness,
though in the same room, through inattention, might be uncon-
scious of the fact, or, being conscious of it at the time, that the re-
collection of it had afterwards faded from his memory. It follows
therefore, by way of corollary to the last proposition, that in such
cases, unless the contrary manifestly appear, the presumption in
favour of human veracity operates to support the affirmative.
And further, when 1n cases of conflicting testimony, upon e
comparison between the witnesses in respect of the means and

opportunity which they have had.of ascertaining the facts to

which they testify, it turns out that the one class has had more
competent and adequate means of information than the other, or,

‘that under the circumstances, the attention of the latter was not

50 likely to be so fully excited and particularly directed to the facts,
this principle co-operates with the we:ght of evidence in favour of
the former, in all cases where there is roon. for error or mistake.
The application of this prmcnpl& supposes that the positive cal
be reconciled with the negative testimony without violence and
constraint. Evidence of a negative nature may; under particular
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oircumstances, not only be equal, but superior, to positive evidence.
This must always depend upon the question, whether, under the
particular. circumstances, the negative testimony can be attri-
buted to inattention, error, or defect of memory. If in the in-
stance above supposed, two persons were placed in the room
where the clock was, for the express purpose of ascertaining by
their senses whether it would strike or not, there would be little
room to attribute the variance between their negative testimony
and the positive testimony of a third witness to mistake or inat-
tention, and the real question would be as to the credit of the
witnesses.

It is also observable that this principle is inapplicable where
a negative depends on the establishment of an opposite positive
fact. Thus an alibi negatives the actual commission of a crime
by the prisoner; but the evidence is of as direct and positive
a nature as that which tends to prove his presence and actual
commission. of the crime.
~ Where the testimony of conflicting witnesses is irreconcileable,
and cannot be attributed to incapacity or error, it frequently be-
comes a painful and difficult task to decide to which class credit
isdue. And here it 1s to be observed, in the first place, that all
those considerations which have been applied as tests of the

credit and veracity of witnesses uncontradicted, are also tests of

credibility in cases of conflict. The first point of comparison is
their character for integrity. This may either depend on positive
evidence as to their previous situation (d), conduct and charac-

(d) The Roman law was far more causd patris, aliique potestati vel im-

copious than our own in 1ts rules of
exclusion.—~Consequens est utin om-
nibus causis fidem testium elevet ®tas
puerilis, insania, conditio vite, turpl-
tudo, paupertas mugnum opprobriwum,
&c. Heinecc, El J. C, Part 1V, sec.
cxxxvr. L. 10, ff. L. 10, c. h. t=Nec
servorum testimonio credendum esse
nisi alia desit ratio veritatem eruendi.
Ib. sec. cxxxvrrt. L. 7. & h. fi=
Yacillare fidem mulierum que quas-
tum corpore fecerunt, L. 3, § 5, b.—
Xorum qui vitam ad cultrum vel ad
.depugnandas bestias locarunt. L. 3,
§ 5. h. f—Omnium viliorum et pau-
perum quamdiu aliorum est copia ad.
L.3, ff, L, 18, c. h. t.—Ut merito re-
pellantur pater in caush filii, filius in

perio alterius subjecti vel domestici,
L.6,1.9,L.24,f. L. 3, 1. 6, c. h. t.
Ut suspecti etiam sunt amici et inimici.
L. 3. pr. fi. L. 5, L. 17.— Although a
proper sense of the sacred obligation
of an oath may be equally strong in
every condition of society, yet the
temporal consequences of detected
perjury or prevarication may {requently
depend much on the witness'’s rank or
situntion in life. To a common la-

.bourer, the consequences of a viola-

tion of his oath would probably be

.confined merely to temporal punish-
‘ment, and that only upon a conviction

after an expensive legal process; whilst
to a solicitor or attorney, whose pro-
fessional existence depends upon his

L. L3
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téi; or may be matter of inference @nd pi'esumptlon, from theip

relative situation as to the pdities, or the subject-imatteir of the'
‘cause, and the -various and almost ihnumerable élrt:umstahces'

by which-their testimony may be influenced or biassed:” Whgig
testimony 1s equally balancéd in"all'other réspects, " slight des
gree of intérest or connection may be stifficient to turn theé seale;
In such cases also, any vafiance in the téstimony of the witness
from a former statement relating to' the same trdnsaction, if it be
¢stablished and not explained, necessarily tends to 1mpeach elthep
his integnty or his ability. | e b

All those circumstances which were likely to influence and
bias witnesses in favour of the ‘party, are of course entitled to
great consideration in weighing their credit, although they do
not exclude their testimony. These are of too obvious and’ ex-
tensive' a nature to require enumeration: not only inay thi
stronger motives arising from the ties of consanguinity, friendship,
or expectation of future gam, cast a doubt upon the credit of
witnesses whose testimony is contrasted with that ‘of persons who
stand wholly indifferent, but so also, in cases where in ‘other fes
spects the weight of testimbny is nicely balanced, may many
considerations of an inferior and weaker description ; such s the
interest which the witness may possess in a similar question, of
the bias and prejudice which may 4rise in favour of a party fron
connection in the way of trade, profession or membership of any
description (e): considerations of this kind, which would' fre
quently afford not the slightest ground for questioning the credit
of an unimpeached witness, may become of essential importance
when the credit of conflicting witnesses is in other respects in

a state of equipoise. . .

reputation and credit,loss of chardcter mnessed a will, executed by one utterly
consequent upon detection, although incapable of making one, would affect
there should be no conviction, might his professional character. Such ob-
end in his ruin. Cousiderations of servations apply in those cases only of
this nature must obviously possess a  doubt and suspicion where the eve
contrary tendency where thetestimony  dence 1s of a conflicting nature.

of 2 witness tends to repel and remove (¢) Parimente la credibilitda di vn

some charge of improper conduct, -testimonio puo essere alcuna volta

which would otherwise affect his re- -sminuita quand’ egli sia membro d’
putation, Thus, upon a question, alcuna.sociétd privata, di cui gli usi,
whether a testator was capable of ex~ e le massime siano o ‘1ion ben conos:
ecuting a will, a professional witness, ciute o diverse dalle publiche, Un
whether legal or medical, has an in- tal uomo ha non solo le proprie ma le
terest in proving the capacity ; for the  altrui passioni.~Beccaria, c.13.

fact that he had made or even wit- ‘ T
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.-These- ‘considerations ‘become - still more important where any Demeanour
Suspiciciz srises from the manner and demzanourof the witnessin °f the wil-

delivering iis testimony. - These, indeed, frequently afford strong
tests for judging of his sincerity, although his motive-be not-ap-
parent. Manifestations of warmth-and zeal beyond those which
the occasion naturally calls for, over-forwardness in testifying
that which will benefit the party for whom he testlﬁes, and ill-
concealed reluctance in declaring that which tends to his pre-
judice, ﬂippancy and levity of manner, coldness and apathy in
descnbmg mjuries which would naturally excite.a contrary feel-
ing, indications of subtlety, artifice and cunning, are, ‘with

multltude of others, tests for estimating the true chalacter of
a witness and the value of his testimony. o

But above all, where the credit of conﬂlctmg ‘witnesses - is
doubtful, as far as recrards their numbei, their integrity, their
means of knowledge, and the consistency and probability of their
testimony; 2 comparison of their statements with each other,
and with undisputed or established facts, is the great test of
credibility.

The relative consistency of testlmony 1S @ most 1mp0rtant test
of comparison. - The testimonies of witnesses of truth will con-
sist with each other, and with all the established circumstances of
the case, In numerous and minute particulars, . which are fre-
quently beyond the reach of invention ( £, and will exhibit that
degree of solid coherency which necessarlly results from a real
and actual connection and congruity in nature, which minuteness
and detail of circumstances will -serve but. to render more com-
plete; with false witnesses -the very reverse takes place ; their
testimony must either be sparing in circumstances, and therefore
of a nature obviously suspicious, or be liable to detection from
comparing the invented circumstances with each other, and with
those whichare known to be true. . . . L

In cases of conﬂlctmg testlmony, and partlcularly where the

,(f ) Dr. Paley, with reference to are traced out, demonstrate that they
historical evidence, says, “ The unde- have not been produced by meditation
signedness of coincidences is to be or by any fraudulent contrivance; but
gathered from their latency, their mi- coincidences from which these causes
nuteness, their obliquity: the suita- are excluded, and which are too close
bleness of the circumstances in which and numerous to be accounted for
they consist tc the ‘places in which by accidental concurrence of fiction,
those circumstances occur, and the must necessarily have truth for their
circuitous references by which they foundation.”

1.1, 4

nesses.
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Withwit- subject of litigation is remote in point of time, or the question

::‘:gu‘::_"“' " depends upon the terms of oral communications, the evidence of
written documents connected with the transaction are, on account
of their permanency, of the most obvious and essential import-
ance. Every day furnishes instances of the weakness of human
memory in such cases, and great opportunity is afforded for mis-
representation or mistake ; whilst wrntings are permanent, and,
as has well been observed, are witnesses difficult to be cor-
rapted (g).

As the depositions of dead or absent witnesses are, in pomt of
law, of a secondary nature to the vivd voce testimony of witnesses
subjected tothe ordeal of cross-examination, so are they inferiorand
weaker in point of force and effect. So true is it that a witness
will frequently depose that in private which he would be ashamed
to certify before a public tribunal (Z). It is by the test of a
public examination, and by that alone, that the credit of a witness
both as to honesty and ability, can be thoroughly tried and ap-
preciated (i), NVam minus obstitisse videtur pudor inter paucos
signatores (%), is an ancient and a powerful observation in favour

of oral testimony.

Total rejec-  As the credit due to a witnessis founded m the first instance

:};’;3;}"3' on general experience of human veracity, it follows that a witness
who gives false testimony as to one particular, cannot be- credited
as to any, according to the legal maxim, falsum in uno, falsum in
omnibus. The presumption that the witness will declare the
truth ceases as soon as it manifestly appears that he 1s capable
of perjury. Faith in a witness’s testimony cannot be partial or
fractional ; where any material fact rests on his testimony, the
degree of credit due to him must be-ascertained, and according
to the result his testimony is to be credited or rejected.
'I.t,i,s scarcely necessary to observe, that this principle does not
extend to the total rejection of a witness whose misrepresentation
has Tesulted from mistake or infirmity, and not from design ; but
though his honesty remain unimpeached, this is 2 consideration
which necessarily affects his character foraccuracy. ' Neither does
the principle apply to testimony given in favour of the adversary;
such, evidence. is: Tather to be considered as. truth reluctantly
admitted, and divulged only because it was notin the power of -
) (2) Montesquieu, LEspr, de Lois, (i) Supra, 25. See Pothier, by Evans,

1. 28, c. 44. vol. 2,p. 235. ©

(4) 3 Bl, Comm. 373. (%) Quinctil, 1, 5, c. 6.
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a corrupt witnéss to conceal it. Hence it is a general principle, ﬁeii;-*:tllm -
that @ jury may believe that which makes against his pomt pyong,
who swears, although they do not believe that which makes
forit ().

The rejection of the witness may not be the only consequence
of detection ; for if there be reason to suppose from the errcum-
stances that his perjury or prevarication is the result of sub-
ornation, it affords a reasonable ground, in a doubtful case, for
suspecting the testimony of other witnesses adduced by the same
party. This observation has no weight where it is apparent that

the imputation is merely personal, and results from collateral
motives independent of the cause.

The presumption is always prima facie, and in the absence of
circumstances which generate suspicion, in favour of the veracity
of o witness ; but where the usual and general presumption 1s
enconntered by an opposite one, it i1s necessary that the credit of
the witness should be established by some collateral aid, to the
satisfaction of the jury. The ordinary case of an accomplice
affords an illustration of this application of the principle: his
testimony is in practice deemed to be insufficient unless his credit
be established by confirmatory evidence.

As it is universally admitted that circumstantial evidence is in Comparison
its own nature sufficient to warrant conviction, even in criminal z,f]g:fﬁm_
cases, and as the test of sufficiency is the understanding and ;t““‘ial evis
conscience of ‘a jury, it would be superfluous and nugatory to o
enter into a discussion of the comparative force and excellence of
these different modes of proof, where they do not conflict with
each other. In the abstract, and in the absence of all conflict and
opposition between them, the two modes of evidence do not in
strictness admit of comparison ; for the force and efficacy of each
may, according to circumstances, be carried to an indefinite and
unlimited extent, and be productive of the highest degree of pro-
bability, amounting to the highest degree of moral certainty. With
regard to the comparative force and efficacy of these modes of
proof, it 1s clear that circumstantial evidence ought not to be
relied on' where positive proof can be had, and thatso far the
former is merely of a secondary nature (m). Hence it seems to
be clear that no conviction in a criminal case ought ever to be
founded on circumstantial evidence, where the prosecutor might

. (D) See Ld. Mansfield’s observations (m) 3 Comm, 371.
10 Bermon v, Woodbridge, Doug, 751.
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have adduced direct evidence ; and in civil cases the ; resorting to
such ' a practlce would . be a circamstance pregnant WIth the
strougest suspicion.

The characteristic excellence of direct and positive evidence
consists in-the consideration, that it 18 more' immediate and more
proximate ‘to the fact ; and if no doubt or suspicion arise as to
the:credibility of the witnesses, there can be none as to the fact to
which they testify ; the only question is as to their credit. On the
other hand, the virtue of circumstantial evidence isits freedom
from suspicion, on account of the exceeding difficulty of simy-
lating a number of independent circumstances, naturally con-
nected and tending to the same.conclusion. In theory, therefore,
circumstantial evidence i8 stronger than positive and direct evi-
dence, wherever the aggregate of doubt, arnsing, first, upon the
question whether the facts upon which the inference is founded
are ‘sufficiently : established, and secondly, upon the question,
whether, assuming the facts to be fully established, the conclusion
is correctly drawn from them, is less than the doubt, whether,
in. the case of direct and positive evidence, the witnesses are
entirely faith-worthy. Where no doubt exists in either case
comparison is useless ; but it is very possible, where there is room
for suspecting the honesty or accuracy of direct witnesses, thatthe
force of their evidence may fall far short of that which is fre.
quently supplied by mere circumstantial evidence ; and whenever

- a doubt anses as to the credibility of direct witnesses, it is an

jmportant consideration in favour of circumstantial evidence, that
in its own nature it is much less liable to the practice of fraud and
imposition than direct evidence is; for it is much easier to subom
a. limited number of witnesses to swear directly to the fact, than
to procure a greater number to depose falsely to circumstances,
or to prepare and counterfeit such circumstances as will without
detection yield a false result. ‘The increasing the number of false
witnesses increases the probability of detection in a very high
proportion, for it . multiplies the number of points upon which their
statements may be compared  with each other, and also the
number of points where their testimony, comes in contact with the
truth ; and therefore multiplies the danger of inconsistency and
vanance in the same proportwn. o

So, on the other hand, it is exceedmgly difficult by artful
practice to create circumstances which shall wear the appearance
of truth, and tend effectually to a false conclusion. - The number
of such circumstances must of necessity be limited in their

“
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mabiife ! they nitist bé siich as ‘dre ad' capable of fabrication by arn
interested paity, dnd such thet their materiality mightbe forseen.
Hetice all suspicioh of ftaud may be 'eéxcluded by the very nutnber
of ¢onéurting dircumstancés, whigh they are detived from ‘various
but iidépendént Sources, of by the nature of the circumstances
iemselves, whén eithér it was not in theé power of the adverse
pirty to fabri¢dte them, or their: materiality could not possibly
hive beeti’ foreséen,” and- coﬁsequently where no temptatwn to
fabricate thiem could have e¥isted. -

: The COI’I'EBPOH&BHCE or- lﬂCOﬂSlﬂtEﬂéy of direct ' evidence with Conslstency
well-established circumstances, is the great, tind frequently the & I:J:?;::l:;e
arly test, for trymg the'tinith of direct testimony which labours with cir-
undefsuspicion.” A perjured witness ‘will naturally, witha view cumstances.
¢0'his own security, so frame his fiction as to'render contradiction
by direct and oppodite testithony impracticable. “He will also be
gparing in his detail’of circumstinces which aré-false, and which
are capabl'e of conttadiction ; theé more circumstantial his state-
ment is, the more open it 13 to detection. "‘Heénce it is that circum-
stantiality of detail ‘is usually a test of sincerity, provided the
circumstances be of such 4 natare as to be ¢apable “of ¢ontradic-
tion if they be false ; and that, on the other hand, if‘a withess be
copious in his detail of circumstancés "which ‘are incapable of
contradiction, but sparing of those which are of an opposite kind,
his testlmony must nécéssarily be regarded with 2 degree of sus-
picion. As circumstantes'are the best and frequently the only
means of ‘detecting false testlmony, it follows that no*fictions are
more formidable'and more difficult to be detected than those which
are ‘mixed ‘i ‘with 4 large portion of truth; every eircumstance
of ‘truth -interwoven ‘with: the fiction, g6 far from being “merely
negative in its effect; in affording no-aid for detectmg the fraud,
actually tends to confirm'dnd upport’it, * =

It is howevér to bie observed, that positive testimony ought'not
to be rejected ‘on’ the ground of inconsistency with circumstandes,
unless' the incongruity bé of a' conclusive and decisive natare.
Mere improbability is usually' an indufficierit ground fot ‘the
rejéction of positive testimony which labours under no suspicibn - .
for experience fréquently shows that. circumstances do in reality
agree and did actually co-exist, although, from ignorance of*the
nuterous links by which they are ‘united and connected, their
co-existence would a prwra have been deemed -to be hlghly
improbable_ S S A A T T A I N St e

* ‘When, however, the. positive -testimony labours under doubt . .

™
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and suspicion, mero circumstantinl cvidence is frequently guff;..,
cient to prevail, although such testimony be not wholly and abgo-
lutely irreconcileable with the facts, Thus in the cese of My
Jolliffe’s will, the will was established on circuimstantial evidencc,
in opposition to the direct testimony of the attesting witnesses,
Where doubt arises from circumstances of an apparently oppo-
site and conflicting tendency, the first step in the natural order of
inquiry is to ascertan whether they be not in reality reconcileable,
especially where circumstances cannot be rejected without Imput-
Ing perjury to o witness: for perjury is not to be presumed ;
and in the absence of all suspicion, that hypothesis is to b
adopted which consists with and reconciles all the circum-
stances which the case supplies. In the next place, where the
circumstances are mconsistent and irreconcileable, it becomes
necessary to inquire which of them are attributable to error or
design. Here agan, in distinguishing. between the real angd
genuine circumstauces, and these which are spurious, regard is
to be had to those principles which have already been adverted to:
1t is rather to be presumed that one witness was mistaken, where
there was room for mistake, than that another witness, where the
facts exclude all mistake, was wilfully perjured. Where mistake
15 out of the question, an examination of the different degrees of
credit due to the witnesses on whose testimony the conflicting
circumstances depend, becomes material ; and in such cases
a careful comparison of the circumstances which they state, witl
facts either admitted or fully established is of the most obvious
and essential importance. Every admitted or established fact
affords an additional test for trying the truth and genuineness of
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those which are doubtful, by means of which those which are

genuine may be established and become additional tests of
truth, and those which are false may be rejected.

Whenever any fact 13 found to be wholly inconsistent with
those which are either admitied or indubitably proved, the mere
rejection of that single fact, and the difficulty thus removed, is
not the only step gained in the progress towards truth; the
vicious evidence must have rasulted from error or from fraud; and
whether under the circumstances it is to be ascribed to the one
source or the other, it affords a test for judging of the ability or

integrity of the witness, and nof unfrequently affords some insight
into the conduct of the party.

Fraude in circumstantial evidence are of two kinds: a false
witness may swear o circumstances purely fictitious, or an honest

s
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witness may swear-to circumstances which he hasreally observed, Fraud in
“but which have been prepared with a view to deceive ; as in-the [ =7
instance already alluded to, where a discharged pistol was placed

néar the body of a murdered person, to induce a belief that he

had destroyed himself. Those of the former description admit

of absolute and positive contradiction, or may be detected by the
inconsistency of the fictitious circumstances with those esta-~
blished by unexceptionable testimony ; and the witness himself

is liable to detection in his attempt to interweave that which he

has invented with that which is true. Simulated facts, on the

other hand, are in themselves true; they are false only inasmuch

as they tend to induce a false conclusion, These, however, are

open to detection by a careful comparison with established cir-
cumstances ; it 18 beyond the power of human subtlety to

create a false consistency of circumstances beyond a very
limited extent (n).

No cases of conflicting evidence are more difficult of solution conflict of
than those where facts apparently well established lead to oppo- cstablished
site conclusions. These, in some remarkable instances, are of stances.
such a nature as to leave the mind in a state of perplexity after
the most patient and laborious investigation. This more espe-
cially happens where the obscurity arises from the conduct cf the
parties concerned ; so difficult is it to ascertain the real motives
by which the actors in a distant transaction were influenced, or
even to determine whether their conduct has not resulted from
weakness or caprice rather than from any settled and determinate
principles of action, or from the operation of mixed, fluctuating and
transitory motives, which can no longer be distinctly traced. The
celebrated Douglas cause may be cited as a striking instance of
this nature. The gross improbability that Sir John Stuart and
Lady Jane would, under the circumstances, have attempted so
monstrous a fraud, the eflect of which might be to deprive their
own future offspring of their legitimate rights, and the vast
danger and difficulty of carrying such a scheme into execution,
by the procurement of two supposititious children, either by
stealth or by bnbery, situated as they were, with but slender
resources 1n a foreign capital, under the eye of a vigilant police,
were circumstances so strong in favour of the legitimacy of the
children, that nothing but the strange and unaccountable con-

duct of the parties could have induced fair and reasonable doubts

(n) Supra, 49.
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upon this interesting and important question. To pursue thege
considerations farther would.be inconsistent with the limits of
the present treatise. Suffice it to add, that where conflicting
probabilities are nicely balanced, it rarely happens that some rule
of legal policy does not turn the scale, even in civil cases; ang
that in criminal proceedings, where reasonable doubts exist
they must ever prevail 1n favour of mercy.

END OF VOL. I.



