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THE Author of the following pages would most
gladly have left the 1mportant subject they relate
to in the hands of others, abler and more learned
than himself, had he known of any who—with the
ability to do it justice, had also ‘the leisure, and the
inclination. He thinks it oug/it to be handled by
some one,——and that, repeatedly ; that so, at least,
its merits may be estimated, not by mere indolent
assent to existing usage, but by the deliberate judg-
ment of the public mind, often invited to its consi-
deration.—Should this be done, the leading prin-
ciple which is here contended for, can hardly, he
thinks, fail of gaining ground; being such as to
require but little skill in 1ts advocate, if 1t have only
the benefit of public attention. |

Should these remarks, then, be but a means of

bringing the subject afresh into public notice ; whe-
a 2
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. tlier by inducing others—who are abler—to take it

“in ‘hand; or merely by leading individuals, more
. generally, to give it serious and attentive consi-
deration; the Author will deem himself to have
effected something in behalf of the most sacred and
precious of human Rights, and of the best interests
of true Religion . and will cheerfully bow to all just
animadversion, in regard to the imperfections of an

attempt, which has these objects in view.,
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CONSIDERATIONS

ON

THE LAW OF LIBEL,
&e.

By the existing law of the land, so far as relates
to the publication of religious opinions, any writing
whatever, which shall tend to nnpeach the evidences
of the Christian faith, or in any manner to impugn
Christianity as a whole, 1s, I believe, indictable as a
blasphemous libel, and punishable as such by fine
and imprisonment, * or other infamous corporal
punishment.” Be the work, in all other qualities,
what 1t may—be its tone and language temperate
or insolent, serious or flippant—or its object pur-
sued by sober argumentation, or gratuitous invective
and contumely ;—all this makes no other difference,
I apprehend, in the eyé€ of the law, than sumply in
the way of aggravation. The advised attempt to
dispute the truth of Scripture is itself the legal
crime : statute law and common law unite 1n de-
claring it such: and the writer is liable in every
such case tc the penalties forementioned.

~ It'matters not that publications of this kind have
~occasionally escaped prosecution,—whether from
B
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voluntary forbearance on *he part of those in ofhce,
or through any silert Liieck of public opinion: this
argucs notiung as to the state of the /law, which
docs exist to the extent described, and may at any
time be so enforced. Nerther agam does 1t much
alter the case, that expressions arc said to have
becn used by Judges, in some of the later trials of
this kind, proclaimung toleration to all fanr discus-
sion, on whatever subject.  For these expressions,
if not suthciently neatralized by other opposite ex-
pressions of the same judges on the same occastons,
and by their manner of appealing to the older pre-
cedents of common law ; scem at least to be effec-
tually so by those older precedents themselves, as
also by the language of the Statute, (9 and 10
W. IIIL c. 32.) founded, as lawycrs tell us, upon the
common law, and sumply declaratory of its nuport.
In spite therefore of any such questionable expres-
sions from the Benceh, or of such himited sugferance
as may in some cases have been conceded, 1t 1s still,
I apprehend, decidedly illegal to express any opinion
tundamentally adverse to the national faith.,  In the
department indeed of prevate opinion or inquiry (as
we arc somctimes told, with somewhat more emn-
phasis than the mndulgence might secem to call for,)
the freedom allowed to the British subject is abso-
lutely unlimited.  Nay, he might go the further
length of publisfung his mquiries, should they even
mvolve the closest scritiny of the Christian evi-
dences,—provided always their results be not un-
favourable. But, should they unhappily take that
turn, and tend to the impeachment of the received
faith,—at that precise pomt, if I at all understand
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the law, their publication becomes illegal : nor 1s
there, so tar as I can discover, any possible modec
of expression, any possible sobriety of tone, or in-
tegrity ol purdose, which could legally shield the
mquirer disclcsing those rvesults, from the hiabilities
of blasphemy. And though it remain at last for a
Jury to declare on oath, libel or no hbel, (a source
of protection which we arc sometimes told no other
country can boast of®;) yet what does this amount
to at last 7 for since libel 1s essentially that and that
only which the lew declares to be such, and 1t dves
declare this of @// writings which mnpugn the truth
of Scripture; the jury, as sworn to give a frue
verdict, are bound 1n such case, not less by their
oath, than by the customary influence of the judge,
to surrender the accused party mto his hands, and
thereby to his free discretion as to the fine, im-
prisonment, and other penalties.

At the same tone, 1t 1s no casy matter to get
sight of this picce of law, frankly and simply pro-
pounded, whether from the Benely or in written
treatiscs; there being apparently, among lawyers
of all grades, some extraordinary shyness of coming
straight to the point in this matter. Of that whic
1s truly the essence of religious libel, {viz. the bare
act of empugning the truth of Christianity,) we
rarcly find much said; while of the said offence
maxved up with any of its contingent aggravations,
we hear freely enough.  No lawyer scruples to ex-
patiate on the penalties provided for blasphemy
direct—against God, or His providence, (which
would be blasphemy alike all over the globe;)—

a QQuart. Rev, No, 70. p. 571,
B 2
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or for reviling, or scoffing at, or contumeliously re-
proacling, &c., the established religion, (which is
the crime of 1mpugning, combined with its aggra-
vation of gratuetous insult:)—but to the naked
offence 1tsclf—of empugning—no lawyer willingly
alludes ; never, I believe, except under pressure of
urgent nced ; and rarely even then, without some
. endeavour to mystify his doctrine while declaring
it, or to divert attention from 1t, when uttered, by
a hasty transition to the topic of aggravations.
While dwelling on ¢hem, he 1s more at ease, being
secure of the sympathies of every hearer; but fears
apparently that these might fail him, when declaring
the vengeance of the law against the simple crime
of arguing on the wrong side. That the religious
inquirer who-—without a thougit or feeling of ir-
reverence to (zod or religion, as such, or a single
word of intentional nsult to the institntions of his
country—seeks only by fair investigation to try
“ the certamty of the things wherem he has been
instructed,”  should hereby be subjected to penaltics
thus severe,—does seem haish, be his conclusions
never so faulty : (and even of ¢hat, who is to be the
competent arbiter?)—it does secem harsh to make
him liable to penalties thus severe and thus infa-
mous, for submitting to public judgment the grounds
of his own distrust of certain human statements and
human testimony, on subjects confessedly of the
nearest import to himself and all mankind: for
alleging, in the way of argument, that he has just
grounds for doubt,—not of the existence, not of
the goodness. the wisdom, the mercy, or the over-
ruling providence of (God, nor of the obligation of
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human duties, and future responsibility of man ;—
but simmply of the veracity of certain human state-
ments, respecting facts afirmed to have taken place
in a distant country many ages ago. To state the
nature of this offence quite plainly, and yet not to
outstep the sympathies of his hearer, is not always
within the skill of the lawyer: in which dilemima,
as 1t secms to me,—whether by word or pen, froin
the Bench or in written commentaries, he rarely
screws s courage quite to this sticking pomt, nor
attempts it without visibly flinching.

That the law in regard to religious lhibel does
recach to the extent stated, cannot, I think, admit
of any reasonable quescon: and, were I myself a
lawyer, I might doubtless give summary proof of
this, by « brief citation of a few decisive authorities.
As it 1s, 1 shall subjoin, :n an Apperdir, such indi-
cations of that fact as I can remember to have met
with, to which the reader can refer, or not, as he
pleases, or may think necessary®.

Assuming it mecantime as a matter easy of proof,
that such ¢s the state of the law, it may I hope be
allowable to inquire, how far such a law can be
dcemed either consonant with equity or reason, or
called for by any suflicient necessity of the case.

And first, that it i1s not defensible quite to the
satisfaction even of its own most zealous supporters,
might seem partly confessed by the shyress of
speaking out on this subject, which 1s observable in
judges and other lawyers. That such a feeling does
exist, and in a very remarkable degree, among the
parties mentioned, I have before stated as my own

b See Appendix, No. l.
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decided 1mpression: but would not wish to have it
thought to be so, further than the following, selected
from numerous similar instances, may scein to war-
rant. Being however not absolutely essential to the
present argument, though adding much to its force,
I have subjoined them also in the Appendizc, to
which, as before, the reader might refer, or not, at
his pleasure. And 1if, from the passages so cited,
or from other similar indications which may have
fallen under the reader’s own observation, it does
scem evident that such shyness of plain speech exists,
to what other cause can we ascribe +his, than to a
consciousness of some great disadvantage to the
credit of Christianity, arising from these penalties
on inquiry; and of the great likelihood that they
would be construed into a contession of unfitness
in its evidences to endure the test of investiga-
tion?

Loaded with this heavy disadvantage ez limnire,
the law in question ought to have some very urgent
and pressing plca to recommend 1it.  Let us endea-
vour to ascertain what it may be.

1. And first, there might be at least some consis-
tency in the procedure, If 1ts avowed principle were
this : That our legislators and rulers, havinig fully -
satisfied themselves of the truth of the Christian
religion, considered that this ought to suffice for
the satisfaction of the nation at large; and that
any contrary view of the question, being necessarily
founded in error, ought, for the public benefit, to
be coerced by the strong arm of the law: after
much the sainme manner as the six great points of

© See Appendix, Na. 2,
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Popery were established in the reign of Henry VIII.,
having been * ¢ determined and resolved by the
most godly study, pain, and travail of his Majesty ;
for which his most humble and ovedient subjects,
the Lords spiritual and temporal, and the Commons,
in parliament assembled, did not only render and
give unto his Highness their most high and hearty
thanks, but did also enact and declare all oppugn-
ers of the first to be heretics, and to be burnt with
fire; and of the five last, to be felons, and to suffer
deathd” Were 1t, I say, plainly declared that the
truth of the Christian faith having been ¢hus de-
termined for us by our rulers, we ought to zake
thewr word for i, without personal investigation of
the subject, (for, without liberty of wmutual consul-
tation, hiberty of enguiry cannot be said to exist;)
the system 1n question would at least stand based
on sotne clear and definite principle.

IEven then indeed 1t mught perhaps be objected,
that the civil authonties, though never so infallible
in their theology, were yet stepping a hittle beyond
thewr province 5 since men unite In civil soclety, not
for the salvation of their souls, but for the protection
of theirpersons and property frommutualaggression.
Or, further again, it might be said that—granting
still the theological assumption—it 1s yet not fully
evident what harm could arise from the discussion,
however free, of truths irrefragably certain. Still,
it might at least be maintained that, under such as-
sumption, therc could be no zeed for such discus-
sion; and that the legislature, kaving charged itself
with the carc of our spiritual interests, as well as

¢ Blackst, Comm. vol. iv. p. 47.
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our civil, and being more competent than we could

be to judge unerringly in such matters, might
justly preclude us from: & liberty which we might,
in our ignorance, abuse.

But this 1s a plea which we never hear plainly
avowed. For, though perhaps a sort of aepproack
is occasionally made to 1t, as when, e. g. z the
course of criminal proceedings for religious libel,
the names of Locke, and Newton, and Boyle, &c.,
are paraded before us, for the purpose, apparently,
of inferring that since they were satisfied, we ought
to be so too®; still it 1s never declared in so many
words, that we are expected to take the word of our
rulers (nor even that of Newton or Locke, &c.)
once for all, for the truth of our religion: but on
the contrary, miuch pains are taken to assure us
frequently, that we are frcely permitted to think for
ourselves on this subject: though commonly, I
believe, with a proviso appended, that we do not
communicate our thoughts, when unfavourable, to
onc another!.

2. Or again, there might be some consistency
in the course pursued, 1f the State religion had been
adopted, not from conviction of its trauth, but with

¢ ¢ He (the learned Judge) thought, as far as his personal
opinion could go, that men might safely trast to the truth of a
religion which had endured during a perind of eighteen centuries,

which had been trusted and professed by such men as a Newton,
@ Lacke, a Boyle, &c.”—Trial of Davison, Ed. Ann. Reg. 1820,
p. 240. Et sic alibi passim.

- ¥ ¢« Not that the law interfered with any man’s opinion:, not
even with the Deist’s, if he kept them within his own brzoze, %e.'™
—Att. Gen,, Ed, Reg. 1819, p.43. “ 'I'he exercise of reason was
allowed in the fullest manner by the law of Ingland . . . But
though, ns a law of liberty, it allowed perfect freedom of opinion,
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a view only to its political uses; on some such

principle as that expressed by Cicerc (de Leg. 11. 7 p

and quoted by Blackstone, Comm. 1v. 43: UE‘JQSN
esse opiniones has, quis negat, cum intelligat, guam

multa firmentur _;mq;um?zdo quante salutis stnt

Sederum religiones ; quam multos divint supplecie
wmetus a scelere revoedrit; quamque sancta sit so-
cietas civium inter tpsos, Dus immortaltbus inter-
positis, tum judictbus tum iestibus” : because in
that case the coercive system, however discreditable,
might be in some sort forced on the legislator by
necessity of the case, his option being only between
the disrepute of stifling inquiry, and a perhaps
oreater disrepute from permitting 1it. Even then,
indeed, it might scem that the State was carrying its
interfcrence bevond 1ts own exigencies, in so far at
least as might relate to the commonly avowed objects
which civil government proposes to itself in 1ts
patronzge of religion. For, whereas these are com-
monly prof‘*sscd and understood to consist 1n the
great moral tie derived from the belief of a Supreme
Providence and future retribution, which controuls
men’s actions beyond the actual grasp of the law,

and confirms the sanctity of oaths, and the claims

and interfered with no man's private belief, it did not allow to
every man to do what seemed good in his own eyes, &c.” [viz. to
express his said ““opinion’ and ‘“private belief,” in certain matters. ]
—Lord C. Justice, Ibid. 47. So again, *“ Every man in this country
[how privileged !] had a right of private judgment upon every
subject : and however injurious those opinions might prove either
to himself ov others, so long as he continued to keep those opinions
to himself, the laws of his country could take no cognizance of his
oftence.”—Lord Tentcrden's Charge on Robert Taylors Trial,

Morn, Chron. October 25th, 1827,
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of mutual justice; ¢hese seem to be benefits not
dependent on the existence of an established or
Otate religion, being scarcely separable, even in
ideca, from the existence of religion at all; (as, in-
dced, might partly appear from the above passage
of Cicero respecting the Pagan creeds, though
quoted so oddly by Blackstone, in an argument re-
lating to the Gospel d stinctively:) and the legisla-
tor, far from needing the aid of penal laws to keep
up these “utiles opiniones,” would find ¢fat much
ready provided to his hands, and might safely count
on its continuance, not only wethout his interference,
but even, if needful, in despite of it.

But the truth is, that there 1s always a further
kind of aid which the civil government derives,
not cxactly from religion, but from its popular
teachers or clergy. For, since civil government,
in all its shapes, must rest ultnmately on popular
consent, how important to the civil magistrate must
be the co-operation of that class, who, swaying the
religious feelings of the people, are thus enahled—
for so history teaches—to disposc them at pleasure
cither for or against any government, or any mca-
sures !

Under supposition, then, of a Government adopt-
ing a State religion, not for truth’s sake, but for
that of expcdiency alonc, a consistent plea might
then, I say, exist, not oniy for sccuring to its clergy
the undisturbed possession of their emoluments,
&c. (which strictly constitutes establishnent,) but
for going the turther length of screening their doc-
trine by penal laws from any adverse and dan-

gerous scrutiny.



11

But here again we have a plea which would be
indignantly and justly disavoweds.

But say it is one thing to construct a system for
State uses, and another to obey the necessities of a
system de facto c¢stablished. Take it so, and we
shall have, by supposition, a third plea, which
might be urged in favour of the penalties in ques-

tion. Suppose 1t said, e. g.
3. The Christian religion s established in this

kingdom, and hence has become so vitally united
with the Constitution, as to involve 1n its own sta-
bility that of the civil Government also. It must
therefore be protected, not from invasion only of

8 When these remarks were drawn up, I was not aware that
the plea of bare State expediency had been so plainly avowed by
divines of eminence, as I find it to have been. Mr. Beverly, in
his Second Letter to the Abp. of York, quotes thus (p. 23.) from
Bishops Marsh and Warburton : —From the Bishop (Marsh) of
Peterborough,—* The establishment of a religion in any country,
as both Bp. Warburton and Dr. Paley have clearly shown, is not

founded on the consideration of its truth—the immediate and direct
motive which operates in the establishment of a religion, is its
utility to the State. (Letter to the Rev. Peter Gandolphy, &c.)”—
From Bp. Warburton,—1 will conclude in requesting my reader
to have this always tn mind; that the true end for which religion
i1s established is, not to provide for the true faith, but for civil usi-
lity. (Bp. Warburton’s Works, vol. iv. p. 240.)"

I was not aware, [ say, that this doctrine had been thus openly
propounded : and am still of opinion that it would be, generally,
disclaimed with much indignation, At all events, from the ground
thus chosen by these acute and distinguished writers, it would
seem to have been their opinion, that-—to give any consistent plea
for its dictation in matters of religion, the State must either,
I. assume to be itself the sole competent judge of truth; or, de-
clining that pretension, must, 2. avow plainly that it seeks—not
truth—but political expediency only :—which alternative is pretty
nearly what I have above supposed.
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ite established rights, but irom cersure no less;
because censure might make it disesteemed, and
disesteera 1mpair its stability, and thereby that of
the Government with 1t.

Here again, then, we have a plea which, taken
alone, 1s essentially a State plea, having no neces-
sary reference to the truth or falschood of the so
established religion, but founded only on a specified
State necessity.  And observe, morcover, it 1s an
argument derived not at all from any quality attri-
butable to establishinents or established tiungs 1n
common (for ¢key do not commonly claim nor need
exemption from crizzcesm, but from actual nfringe-
ment only) : but solely from the peculiar nature of
the thing i t/us case established, viz., religion,
which, being established, becomes vital to the civil
(Government, and for that reason requires the pe-
culiar protcction specified. And in this shape only
could 1t apply to the case 1n hand.

Yet so it 1s, from some cause or other, that
wherever this plea of de facto establishment is re-
sorted to, all reference to the peculiarity of the
protection claimed, or to the special ground for
claiming 1t, scems carcfully avoided; by which
oinission the argument is, 1in fact, despoiled of all
that might make 1t relevant. Thus, e. g., Lord Ray-
nond says, on Woolston’s trial,"—* The Christian
religion 18 established 1n this kingdom ; and THERE-
roRrE they (the Court) would not zllow any books
to be written which should ‘fend ¢o alter that esta-
blishment.” Now who, I ask, would suspect from
this that Lord Raymond meant to claim for the

h Appendix, No. 1.
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established religion any further protection than
was commonly claimed for a// other * established”
things? Who would not rather suppose that he
was expressly putting it on the common footing of
other “established™ matters,—of the poor laws, cor
the game laws, or the cxcise laws, &c.  Yet do any
of these “established ” things claim exemption from
adverse crafzcesm, or the suppression of all ““ books
that might tend to alter” ¢/em ?

If, indeed, the State lawyer 1s prepared to main-
tain that a man might not legally question the
policy of the poor laws, or gaine, or excisc laws,—
nay, even of thosc relating to the stiffer subjects of
Catholic disabilities, the constitution of Parliament,
hereditary pecrage, or peerage cpiscopal, &e.; the
general maxim spelt for i this dictum of Lord
Raymond might be good for something. DBut 1n
all these matters 1t scems to have been sufhceiently
understood that 1t 1s one thing to resist the autho-
rity of an established law, and another to discuss
ets wisdom ; and that, while no such actual resist-
ance 1s contemplated, the question of its wisdom
&c. may be freely canvassed from one end of the

kingdom to thc other'. The swceping maxim,

i And observe, too, in such cases the censure thrown on the law
is not zncidental only, but professedly intended: whereas it is
plain that, in discussing, however unfavourably, the evidences of
Christianity, a man does but incidentally and involuntarily imply
dispraise of the existing law:—unless, indeed, it De seriously
meant by the State lawyer (when he says that ‘‘ to speak against
Christianity is to speak in subversion of the law” :) that the truth
or falsehood of our religion is a question which can have no con-
ceivable interest to any man, except as a problem of jurisprudence;
and that the idea of a man’s entering on such an inquiry without

intentional reference to the Government or its views,—is a thing
past all conception,
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therefore—* So and so ¢s established ; ergo, nothing
must be written which might tend to alter it,"—1is
mere arbitrary mis-assumption: special cause must
be pleaded, or you prove nothing.

But special cause, in this case, could only be
shown by dealing broadly with the question, How
it 1s that @ religion, once established, becomes thus
delicately vital to the civil Constitution,—so as not
to endure a breath of adverse scrutiny, without peril
to the State? And to this point, it would seem, the
State lawyer would not willingly invite attention, so
long as the sweeping maxim concerning a// esta-
blishments might pass muster.

How does it then becomne thus vital 7 In virtue
of a divine origin and excellence? This might 1n-
deed make 1t wetally beneficial, but would not tend
to give it that delicate and sensitive and shriniing
vitality which is here the point of question. Or,
grant it wowuld, yet how 1s such origin to be as-
sumed as a ground for penal legislation, except on
the forementioned principle of—“You wmust take
our word for that”? Besides, the question of origir
stands excluded from the present plea, which is
founded wholly on the fact of existing establishiment.
How is it then, that a religion, quoad established,
becomes thus vital to the state? Is it from .its
oreat moral tie on human actions, derive;d from the
fear of God, and of a future judgmente DBut /s
belongs to religion simply ; to religion established
or unestablished by State authority; to relgion,
under many different shapes in which 1t is, or has
been, so established, and even where most overlaid
with childish fable. Still, then, we have to ask,
How 1s 1t that—over and above the moral controul
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of religion on men’s consciences and conduct, or
its augmented efficacy as dertved from a Divine
source,—a religion becomes more peculiarly vital
to the Government by the fact of being established?
Plainly by its throwing into the hands of the Go-
vernment the influence of that class of men who
sway the religious feelings of the people, and thus
strengthening the hands of Government up to the
amount of that influence. On ¢/us ground unques-
tionably a plea z20/4¢ be urged mn vindication of
the restrictions in questivn : it being plain (on this
ground) that if' you controvert by argument the
doctrines of the clergy, you do hereby, in propor-
tion to your success, diminish their influence with
the people, and thereby take so much from the
strength of the civil government.

But, be this as it may, or be the special reason
what it may which makes it needful for a State
religion to be protected from adverse criticism,—
sOME special cause, I say, must be pleaded in aid of
the general plea of establishment: and it must be,
moreover, something purely pofletical, because that
plea itself 1s purely such, and has no reference to
the truth or falsechood of the religion so established.
Be it therefore, I say, what it may, I think it not
surprising that the State lawyer should prefer deal-
ing with the topic in the most general terms pos-
sible, lest he should make 1t 00 evident that he 1s
pushing State policy beyond its proper province.
To avpw quite plainly that, because Christianity 1s
by law established, therefore the question of its
Divine origin must in no case be unfavourably dis-
cussed, for fear of such or such political inconve-
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nience ; that—be it true, or be 1t false—it 1s now
“ established,” and must therefore be abided by, nor
any question raised which might tend to its dis-
repute, lest you thus tmpair the strength of the civil
government,—might sound somewhat harsh and un-
seemly. A principle like this 1s indeed common
enough, and proper enough, in many matters purely
temporal ; as, e. g., a statesman might argue with-
out dishonour, “ The title of the reigning King may
indeed—(suppose the case) be questionable, or even
indefensible ; but, being king de facfo, the law must
forbid all question concerning it, since an error in
the succession 1s at last a less evil than a civil war:
but to say the like in a case which involves the
relation of immortal creatures to their God and
their eternal destination—to say of the established
RELIGION, It may be true, or it may not; but being
de facto the State religion, its truth must not now
be questioned—/for fear of the political inconve-
nience,—would be a maxim which could only entail
dishonour on him who should be destinctly under-
stood to advance tit.

And, accordingly, it never s distinctly advanced.
Sometimes, indeed, to help out the argument, this
plea of establishment 1s mixed up, after a sort, with
the former one of “Zake our word, &c.” by a shift-
g appeal, first to the onc, and then to the other.
Thus, the State lawyer will first tell you, in sub-
stance, that you must abide by the State religion
(i. e. not question it), because 1t 1s * established.”
If you ask— What! whether it be true or false ¢”
he replies— Nay, but it is indubitably ¢rue”: which
is saying in effect, “ You must take our word for
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that”; because, should you attempt to meet the
assertion by argument, you are again stopped short
by the penalties against impugning the * esta-
blished” religion ; which penalties again are vindi-
cated, as before, by appeal to its divine origin, and
irrefragable evidence.

The foregoing remarks will also apply, for the
most part, to the grecat and mystic dictum that
Christianity 1s “ part and parcel of the law ;" which
is only the plea of ¢ Establishment” in another and
still obscurer shape; and labouring under the same
defect,—viz. that of studiously excluding the special
consideration which alone could make it pertinent.

The deficiency of the argument is, however,
this case better veiled by the greater ambiguity of
diction. The term “part and parcel” 1s deceitful ;
it cheats us with the semblance of a meaning,
having none in reality. When we are told—*¢The
Christian religion 1s established,” we have at least
a proposition with a meaning, and thecrefore some
means of judging whether or not a given inference
from it be a just one. But the assertion that it 1s
““part and parcel, &c.” having no determinate sense,
one inference from 1t is near about as good as
another ; nor can the puzzled hearer say with cer-
tainty of any ore that it is not fairly deducible; but,
hearing it authoritatively propounded, 1s led to
suppose there zs a meaning, and a connection,
though /e cannot percelve it.

The Christian religion, in common with sundry
things of meaner sort, has been a subject-matter of
legislation: and the existing LAws upon that sub-
ject, whether derived from statute or precedent,
form collectively a part or parcel of the general

C
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body of our laws,—in other words, a part or parcel
of the law. In like manner hares anc pheasants
have been a sudject-matter of legislation; and the
existing enactments on that subject are also part or
parcel of the law of England. Whether, or under
what restrictions, the evidences of Christianity may
be discussed, or a hare or pheasant shot, are ques-
tions which can be solved by one test only, viz.
by refcrence specifically to the said laws so existing
on either subject: but to say summarily of the
Christian religion, that its truth must not be ques-
tioned, because ¢t (the Christian religion) 18 part of
the law of the land—is, I allege, an abuse of terms
precisely similar to that of saying that hares and
pheasants must not, in such and such cases, be shot
at, because they (hares and pheasants) are part of
the law of England. In each case alike you con-
found the idea of a subject-matter of legislatioi:
with that of the lew or laws which may exist
thereon.

That the law does actually forbid unfavourable
discussion of Christianity, is not denied nor doubted:
but the point of question is, whether those anzerior
provisions of the legislature which fairly constitute
the idea of  trstablishment” do necessarily include
such prohibition. Now, though we cannot of
course tie this term to a strict meaning, as we
would a square or a triangle, yet when we shall
have included in 1if, as relates to Christianity, a
State provision for the maintenance of its (orthodox)
clergy, and celebration of its ordinances—secure
pretection to both from all aggression or insult—
and recognition of ¢ exclusively in all those cases
wherein the law appeals to Religion for sanctions
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stronger than its own ;—we shall hardly, I think,
have omitted any thing very material to the farr
sense of the term £stadlishment : and the question
1s, Do these provisions of the legislature include a
prohibition of questioning Christianity ¢

Now /fow do they so? Not directly, 1t 1s plain:
but how in any sense? They are framed, say, on
supposition, m full assurance, and with solemn
recognition, of the truth of Christianity, What
then? To question its truth is doubtless, therefore,
highly wncomplimentary to the legislator,—yet not
therefore illegal. But then, you bring that into
disesteem which it was /s undoubted object to
uphold, and thus defeat hes tntention. Granted: but
this much you do, without illegality, in a hundred
instances. The inventor of a cheap carriage defeats
in part the legislator’s object in taxing shoe-
leather; yet not illegally : and books, as before
said, are written every day with the avowed purpose
of censuring some or other part of the existing
law. But then, urges the State lawyer, all our civil
iustitutions are founded on Christianity. This 18
merely saying, that, the national faith being in point
of fact Christian, our national institutions have
been founded accordingly ; just as, under other
circumstances, they would have been on paganism ;
and as (till the Reformation,) they actually were
on a faith and doctrines which are now denounced
as “damnable.” In each case it 1s the object of
the State to found its institutions on the basis of
FReligion ; and on what otfer religion should or
could they be specifically founded, than on that
which is actually believed to be the true.ome?

Yet neither does this, per se, 1mply that all sub-
e 2
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jects of the realm must therefore abjure for ever all
scarching scrutiny of the grounds of their faith,
lest 1T (their faith) should cease to assort with the
national nstztutions. They are founded on 2, as
being the actually existing faith of the governors
and the governed ; but not as precluding all future
generations from sifting, searching, and comparing
opinions on, that greatest of subjects. Imean that
this 1s not ab origine INcLUDED 1n the bare act of
adapting institutions to existing faith.

But if, in addition to those anterior provisions of
the legislature, there be—as there 1s—a further law
which specially forbids all question of the truth of
the rehgioen so established; why then the raising
of any such question violates ¢Za¢ law, and no
other; and on ¢Aes ground, and no other, is illegal:
and all that 1s cftected by the dectzim about ¢ part
and parcel” 1s, that 1t prevents us from secing that
ground distinctly.  iIn short, the impugning of
Christianity 1s illegal,—s1mply because it zs so ; be-
cause a specific law states it so, and makes 1t so;
and not by virtue of any general and abstract prin-
ciple,—not from any “part”-ship or “parcel”-ship
ascribable to Christianity more than to other sub-
jects of legislation, nor from the bare fact of its
being, like the stamp or legacy dutics, established.

To extract such an inference, though but in
semblance, out of the given material, required much
management of diction. First (as we have secn),
the 1dea of a subyect of legislation is confounded
with that of the law relating to 1t, and Chrestianity
itself 1s termed a part of the law: and then again,
by a sccond equivocation, this “ part” is suddenly
transmuted 1nto the entire mass or body of the
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laws. Thus Judge Hale says'— Christianity is pars
¢f the laws of England;” [misnomer 1,] ¢ and
therefore to reproach the Christian religion is to
speak in subversion of the law [i. c. or laws collec-

tevely :—misnomer 2. ]9

So agan Lord Raymond¥*—“They [the Court ]
observed tco, that as the Christian religion was | by
misnomer | nart of the law, whatever derided Chris-
tianity, derided THE law |or laws colleetively,| and
conscquen-.ly must be an offence agamst THE law :
for the laws [collectively still] are the only mcans
to preserve the peace and order of cvery govern-
mer.t ; and therefore whatever exposes [“ exrposes™ ]
THEM strikes at the root of the peace and order of

tte government!.”
We have in this procedure no bad specimen of

the capabilities of the common iaw to be wrought
by a competent artist into any required form. We
have a series of learned authonities, from Hale and

i Appendix, No. 1.

i See some remarks on this subject, West. Rev. vol. v. 540,

k Appendix, No. 2.

l See alike equivocation in another phrase occasionally resorted
to in working the dictum. Christianity, it s said, is ¢ the law,”
or ¢ part of the law,” &c., and therefore ¢ must be protected as the
law,” 8o Lord Ellenborough, in Eacon’s case, refers to the doc-
trines of Hale, Raymond, and Kenyon (State Trials, xxxi. 950,) ;
and in reference to thot of Wilhiams, Mr. (now Judge) Bayley
cites Lord Raymond in :auch the same form. ¢ Must be protected
as the law:” How mod-rate, how reasonable does this sound ! to
be ¢ protected,” just as any other “ part" ov ““ parcel” of the law
; is ““protected.” Yet how different the demand in reality ! Other
laws ask only “ protection " from infringement ; this from creticism;
nay more—from constructive, undesigied, involuntary criticism,—
{rom criticism, not of ¢, the law——Dbut of the subject-matter to which

the law relates !
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Raymond downwards, professing to extract the le-
gality of coercing discussion on Christianity, out
of the bare fact of its having been established as the
State religion, 1 speak pot here of the Statute, nor
of the precedents, which they may, or might, have
cited for this end, but of their preferring to offer
as an independent and sclf-sufficient ground fer
such coercion, the single fact of Christianity being
“ established,” or, as they more love to phrasc it, a
“ part or parcel of the lawm.”

But, as observed by an acute writer—“ Who i1s so

ignorant of judicial proceedings, as not to know that
a little ncw law 1s always forthcoming for any press-
ing occaslon ; sometimes raked up from old autho-
ritics or long-forgotten cases, sometimes derived
Jrom vague and common-law principles, sometimes
boldly, and even mmpudently, made to suit the pur-
poses of the hour? Who does not know that the
learned judges flave a way of just grinding a lLittle
law fur present use, so that, though you may not
always be able to tcll beforehand oy what route they
will arrive at their conclusion, you may have a pretty
agood guess of the side they will decide for.”—Ed.
Rev. cun p. 117

As yet, then, we have come to no plea, really
nertinent to the case, which the advocates of coer-
cion will plainly avow and abide by, as their justi-

m Perhaps nothing more betokens a crazy argument, than to
sece its propounders clinging perpetually, one and all, as if for
their lives, to some one phrase; and especially if that be no very
luminous one.

" An article wiitch has been ascribed, I believe, to a very di-
stinguished pen.
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fication of the penalties which they uphold and
eulogize. Where then will they take their abiding
stand? I believe, most commonly on the plea that,
¢f free discussion were permitted—if Christianity
might be impeached at all—zke poor and ignorant
would of necessity be misled: Christianity would
be mmpeached, not only falsely,—but sophistically,
licentiously, contumecliously, abusively; with ca-
lumny and fraud, with scofhng and insult, with
ribaldry and coarsc invective ; and so be wrongfully
degraded m the minds of the simple and 1gnorant.
—>o far as any plea zs adhered to at all, I believe 1t
1s this.

Now herein the first thing which occurs to ob-
servation 1s, that we have lhere the old demand
afrcsh— You must take our word for the truth of
the State religion.” I mean the plea cannot exist
without this demand, shape 1t how you will: for
since cither side of a given question 1s alike capable
of aid, ¢f needed, from sophistry or foul play, 1¢ can
only be by peremptory assumption of the truch of
the one, that you can arguc a peculiar hikelihood of
actual resert to it 1 behalf of the other; which 1s
tantamount to assuming that 1t 1s indetensible by
any other means.

Rut what then ? May not—s/ould not, the legis-
lator assume the truth of the Christian rehigion, as
a basis of legislation ? I answer, Yes: he may justly
assume this, as he must do many other important
moral axioms, fer any or every purpose, short of
that of stifling inquiry into the truth or justice of

such said assuraptions.
Moreover, in the present case, this 1s assumed—
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and yet not assumecd—by the parties in uestion.
The truth of Christianity 2s assumed, as a matter
finally deterniined, in thus prohibiting all question
thereof, as being necessaiily sophistical and falla-
cious : while yet itis treated as a matter still debate-
able, in that a thousand pens are incessantly busied in
exhibiting, enforcing, and vindicating its evidences.
And since 1t can scarcely be doubted that the Church
herself must, 1n the first instance, have been mainly
accessory to the introduction of these penalties, and
is still the stedfast advocate for their due enforce-
ment; this incessant argumentation on the one
stde, and prohibition of all argument on the other,
seem to come, but too inconsistently, from the
same source®.

® Having here stated it as my impression that the Church herself
i1s, for the most part, unfavourable to the toleration of free discus-
ston, I subjoin the following, which seems to cxpress an opposite
sentiment, and makes part of an address to the throne from the
Archbishop, Bishops, and Clergy, of the Province of Canterbury,
at the commencement of the present reign :

. « « « “ And whilst, as in duty bound, we stand forward in de-
fence of the faith, and the refutation of erronecus doctrines, we
shall strive to regulate cur temper and conduct by the laws of
Christian charity respecting the motives of honest opponents ;
replying with meekness and gentleness to adversaries of a different
character,~and allowing LIBERTY OF CONSCIENCE {0 ull men.”
—( Standard, November 19, 1830.)

This, I say, sounds tolerant; nor do I desire to suppose any
msincere feeling on the part of those who sc expressed themselves.
Yet, in justice to my own argument, and to the opinion which [
have espressed, I must observe respecting this phrase “ liberty of
conscience,” that a more suspicious one could scarcely have been
fixed on ; conveying, as it does, the idea of liberal toleiation, to
the Zearer, yet pledging the speaker, Wy fact, to nothing. In its
bure sense, it is plain, liberty of cunscience, 1s a thing whicii human
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At all e-onts, while the Church, for the most
part, avowecilly sanctions the restrictive law with her
availling influence, and calls in most cases for the

authority can neither allow nor disallow ; for which very reason it
1s always taken to imply something beyond the bare sense,—viz.
liberty of expression : while yet the party so pledged is always
free, if he likes, to Kkeep his word of promise to the ear only.

At all events, that this phrase, with its equivalents is often used
in express contradistinction to liberty of expression, and yet, as
here, with a parade of liberal induigence, is pretty evident in some
instances which we have already had occasion to notice. See
Note ‘. p. 8.

As a feeling of hostility has of late been shown towards the
Church, whether on the score of her temporalities, or the part she
1s said to have taken in certain questions of politics, or what not ;
I would here take occasion to observe, that the greater part of
these present remarks were drawn up, with a view to publication,
before any such public feeling had been seriously manifested, or
at least, that I was aware of. And had I the power of choice in
that matter, I could have much preferred that these remarks,
small as their weight may be, should have come forth at a time
when no unfriendly feeling existed against the Church on any
score. Still, on a question which I deem of such moment, I can-
not think it necessary, for any scruple of that kind, to give up
expressing my opinion, us the course of my argument may lead
me. With the temporalities of the Church I have no desire what-
ever to meddle : and, in whatever may be done, I earnestly hope
that a sacred regard will be had to every just right of herself as a
body, and of her clergy as individuals. Should it so happen that
their dues, preserved to them in substance, should pass, in the
coming ordeal, from the shape of tithe to—almost any other that
could be named, none, assuredly, would have better reason to re-
joice 1n such change than the clergy themselves: and 1t Is only
amazing that they should so long bave clung, and so fondly, to
this mill-stone, which was dragging them down.—But with any
such matters [ bhave no desire to meddle, Compared with the
liberty of freely searching after religious truth, I can feel but little
interest in questions of tithe, and the like.
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enforcement of its penalties,—is it not a strange in-
consistency, that she should still profess incessantly
to desire, invite, challenge, and defy discussion:
Yet such professions are perpetualily held forth,
from the pulpit and from the press?, sometimes 1
terms express and positive, but perpetually in the
safer form of implication and assumption. The
ever-repeated exhortations to the scholar to be ready
armed with answers and refutations to the gainsayer,
plainly nnply a free field and a free opponent. The
perpetual reference to the evidences of Christianity
as irrefragable, irresistible, overwhelming,—deriving
only new clearness from scrutiny, and augmented
strength from each attempt to shake them,—sounds
surely like a free challenge to a free antagonist.
The triumphant appeals to the ¢ test of ages,” and
to the ever bailied attacks of scepticism, suggest
any idea rather than that of secular penalties for
the « protection” of Christianity against its in-
pugners. The oft-repcated complaint and protest
against nsideous warfarc, would surely imply the
lawfulness of an opern onc: as e. g. the sharp cen-
surcs so conmonly pronounced on the covert rcason-
mg of Gibbon, are tantamount to saying that he
might have spoken out if he had chosend. While
meantime, all modes and shapes of scornful allusion
are frecly resorted to in regard to the sceptic and

P See Appendix, No. 3.

1 In fact I see Bp. Watson himself says plainly in his ¢ Apo-
logy,” ¢ We invite, nay we challenge, you to a direct and liberal
attack : though oblique glances and disingenuous insinuations we
are willing to avoid.”—Lelter 5.  Andinhis first letter, he speaks
of the Church of England as “ permitting every individual et sen-

tire qua velit, ET QUE SENTIAT DIGERE."
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his reasonings; he bemg held up, not to ablor-
rence only, as the perverse and malignant enemy
to truth, but to scorn and derision also, as the
bailled artificer of shallow sophisms, and unblushing
re-as. crtor of oft-refuted cavils.—Can the Church
fail co perceive how disadvantageously she presents
herself, while, secure from attack or reply under the
broad shield of the law, hke Teucer under that of
Ajax, she thas launches forth expressions of scorn,
triumph, and dchiance, against a foe who is not per-
mitted to encounter her?

Or again, with what consistency can the Church
profess that she 28 engaged 1 actual collision with
her opponent, merely because she replies to such
statements of his as, in spite of pains and penalties,
have struggled mto publication, but cannot, without
fresh rlsl-.. of prosecution, be defended by rejoinder 2
It is true the few straggling publications of this
kind which have now and tlmn come forth into
view, stamped for the most part as outlaws by the
absence of writer's name, or printer’s name, have
been forthwith assailed with refutation from scores
of pens, and hewn 1nto pieces again and again with-
cut end, as they lay single and prostrate, amidst
hosts of foes, no man daring to bestride, shield, or
up-raise them. Yct this 1s not collision, 1o any far
sensc; nor cann the Church, returning from such
exploits, exhibit her notched sword, mn token of
any real conflict.

The more imtrinsically futile the arguments of
the sceptie, and the more ivrefragable those of tne
Church, the gecater the loss slu, derives from this
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course, which precludes her from making cither the
onc or the other fully evident. It is vain to say,
— Scepticism kas already donc her utmost : there
you have her cavils, as put forth at their worst and
strongest, in the writings of Bolingbroke, Collins,
Gibbon, Paine, and the rest,—what would you have
more?” This argues nothing: no refutations of
those sceptical cavils, however multiplied, can ever
put their merits fairly to the test, while freedom of
rejoinder s precluded. A train of argument may
be substantially sound, and yet require to be re-
exhibited in fresh points of view, according to each
particular mode in which it may be from time to
time assailed: nor can the ablest pen state 1t once
for all, with such completeness, as to provide against
all the varieties of approach by which a reply, though
irrelevant or inadequate, might seem to shake its
force. It might contain the elements of rejoinder
to a thousand replies,which yet can never be brought
forward by anticipation, but must await the call of
occasion 1o evolve its latent capabilities., Where
then is the test of its merits, if, precluded from all
re-statement or re-adjustment, it must lie subject to
the accumulated comments of an endless succession
of replicants, cach selecting at discretion such parts
as may seem, or be made to seem, most assallable,
and exhibiting them in his own points of view, his
own language, his own order, and with his own
constructions ! Is 1t to be presumed that /fe will
set forth the deprecated argument in its full amount
of strength, or with 1ts best foot foremost to con-
front s own reply ? or not occasionally gloss over
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its stronger points while he assails 1ts feebler,—
or just extract its pith before hc deals with it at
all ¢

Truth itself might hardly sufhce to stand, under
the 1nequality of terms with which the sceptical
reasoncr 18 met in the field of argument. Practically
he 1s considered as having already said all that he
carn say. A multitude of pens, in constant succession,
arc employed in sifting his arguments : the united
talent, learning, and ingenuity of the whole Church
is exercised in depreciating their strength, and de-
vising: fresh modes of approach by which they may
be most advantageously assailed. Hence cach se-
parate portion of his argument hnds, in its turn,
some antagonist who hits on a mode of real or
secming refutation: and succeeding writers, glean-
ing the happiest hits from every quarter, and comn-
bining the master-strokes of a thousand colleagucs,
construct at last a body of real or seeming refuta-
tion of all that has becn urged 1n objection to the
Christian evidences: while the objector himself,
who, if he venture on rejoinder at all, must take
heed that it amount not to any derect empeachment
of Christianity,—:. e. that 1t be not to the point in
debate—1s thus, to all practical purposes, bound
down to silence by authority.

In saying, as I have done, that a man must not
discuss this, or reply to that, I shall, I trust, be un-
derstood to have meant in all cases, that he must
not so discuss or reply, as to mmpugn the truth of
Christianity.  Yet what less can this be, than ex-
clusion of the sceptic from the ficld entirely ? Were
we to suppose, for argument’s sake, that cvery
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syllable advanced by divines in support of the faith,
and 1n reply to objections, was one tissue of deceit
and sophistry, I see not how the sceptical inquirer
could stir one stcp in pointing this out, without
bringing the truth of Christianity (so far) into
question. To deny the validity of a given portion
of its evidence, 1s to say that its truth is, so far, not
supported : and to argue that a given objection to
1t has not been refuted, 1s to say that its truth 1s,
so far, not likely. And how could such a course
be pursued for many steps, without a manifest
impeachment of 1ts truth altogether? or what zs
impeachment of Christianity, beyond disputing its
evidences, and standing to the obhjections ?

Or say, for a moment, he could so shape his ar-
gument, as to obtain the beneht of this subtle dis-
tinction : yet would he be inevitably so cramped by
the restrictions 1imposed on him, as to have no fair
chance at all in the, so-called, discussion. Scarce a
topic he could take m hand, but he must pause be-
fore touching on it, to consider whether he might
not hereby be chargeable with attacking his oppo-
nents’ conclusions also, as well as his arguments : to
escape which peril, he must perhaps strike out the
one half of his own argument, and state the rest
but feebly.

But in fact the thing 1s chimerical. To keep
clear of impeaching Christianity, while professedly
impeaching the arguments by which 1t 1s supported,
1s a fecat which, ¢/ conceivable in idea, is certainly
not reductble to practice,—so as to abide the con-
struction of a zcalous judge, and facile jury.

But to revert to the plea last named in behalf of
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the said system. To permit demal, mn any shape,
of the divine origin of Christianity, would be, it
scems, to leave an opening for scothng and invective,
and all the arts of sophistry ; whereby 1ts character
might be unfairly prejudiced in the eyes of the poor
and 1gnorant.

But then, if Christianity, though true, might thus
be prejudiced by unfair means, it follows a fortior:
that, if false, it might be bolstered up by the lile.
For if it be possible that falsechood should supplant
truth, when both sides have an equal hearing, still
more nught it so prevail when the hearing 1s given
to ¢¢ alone. So that, as I said, this plea essentially
involves the preliminary demand,-~ You must take
our word for it that the religion zs true.”

Neither again does it scem maintainable, except
in the very face of common sense, that a religion
really founded on evidence thus complete and over-
whelming, cowld be thus prejudiced m popular
esteem, by being left to the 1ssue of free discussion.
For if the poor and ignorant be accessible to false
reasoning, why so arc they also to_faer ; and a good
argument may be offered in a popular shape, no
less than a bad one, if it have only a competent
advocate.

It is perhaps conceivable, humanly speaking, that
Christianity might, in spite of its truth, be put
down, or seriously obstructed, by mere calumny, if
it stood wholly destitute of external aids; unpro-
vided, e. g. with competent advocates, or ¢/ey pre-
cluded from access to the public ear.—But what 1s
the fact s

The Christian faith has, first, the advantage of
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pre-occupying the popular mind. The earliest af-
fections of childhocd are enlisted on its side; every
nascent idea and feeling i1s associated with con-
viction of its truth ; and this original impression 1s
nursed and strengthened by an organized system of
education, public, private, and domestic, whose ra-
mifications extend to every order and every age.
—(Error itself might hardly ask for better odds than
this—to begiz on.) A numerous order of men is
specially provided as its advocates ; men eminently
fitted for this oftice, by education, acquirements,
and perpetual exercise in the art of popular rhetoric.
These men are carefully distributed all over the
kingdom, which 1s parcelled out into subdivisions
for this express purpose: they have access to the
popular ear in a manner and degree that no other
class of men can have—by public discourse, by do-
mestic visitation, and private confidential converse ;
and are brought into contact with the middle and
lower classes by a perpetual succession of occasions,
connected with their private wants, interests, and
duties. Thus blended as an clemental portion of
cvery subdivision of the people, the clergy are
backed in all their operations by the good-will and
influence of the (Government.—-Then again, the
press: who more competent than the clergy to
wield that powerful weapon efhiciently, even though
it should be permitted to their opponents to wield
it also? Are the literate orders to be addressed, by
rigid argumentation ? who so fitted for this office
as the clergy ? Are the middle and lower classes to
be dealt with? who so competent again? who so
well preparcd to hit the style and topics famihar to
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the peasant or mechanic, as /.e whose occupation it
has been, all his life, to discourse with those very
classes in public and in private? Who so fit as the
parish minister to draw up popular tracts, 1n sim-
ple, tempting, and familiar shapes, level to the tastes
of the poor, yet fit to abide the criticism of the
learned 7 Add to this the hearty co-operation of all
classes of dzssenters, in behalf of the common faith ;
while the mutual rivalry between ¢4em and the esza-
bleshed clergy augments incalculably the zeal and
activity of all: as witness the myriads of rival
tracts, wafted by this means, cost free, to the dwell-
ings of the poor, throughout the united empire.—
And with all this array of external defences—which
might suffice to give stability to error itsclf—are
we to be seriously told that Christzanity cannot
safely abide the hazard of equal discussion, because
1t mighie be attacked unfairly ¢ If ¢4is be nota libel
on the Christian faith, what will 1ts worst enemies
have to say of it, that shall be deecmed such?
«« If™ (says the Westm. Review, after a similar sur-
vey—and the comment seems quite inevitable,)—-
“ of religion [Christianity ], with all this extensive
aid, all these immense advantages, in addition to its
proper evidence, cannot stand 1ts ground without
prosecutions for its support, we hesitate not to say
that it ought to fall. Were it the grossest imposture
that ever existed, kere 1s force enough to enable it
to fight a long and hard battle with truth and com-
mon sense. If; with these fearful odds, there be
the slightest occasion for penalty and 1mprisonment
to secure its ascendancy, falsehood may at once be
branded on its front. Those who contend for their
D



34

infliction are the real missionaries of nfidelity.”—-
(West. Rev. vol. 11, p. 15.)F

But say, for argument’s sake, the Christian cause
might, 1n some cases, be unfairly prejudiced by the
use of sophistry or ill language.—And can it then be
right, in bare assumption of such result—of an cvil
at the utmost only partial, occasional, and creative of
its own remedy—-to stifle free inquiry on this great
question ¢ to denounce all expression of opinion on
1t,except on onc pre-dictated side !—a question which
1s at last, and ever must be, matter of opinion, and
on which 1t 1s notorious that great differcnce of
opinion cver Zas cxisted; a question, ncedful, be-
yond all power of description, for all men to deter-
mine truly ; and yet determinable only by means of
evidence so prodigiously multifarious and compli-
cated, as to be quitc unmanageable by any Committec
or Chartered Company of investigators; nor ex-
plorable to any good purpose, except on the broad

* In the single article of {racts, just noticed above, take the
following as a specimen; (Report of a Meeting of the Society
for promoting Christian Knowledge, London, December 1830 ;
wherein, 1n reference to an alleged increase of blasphemous and
infidel publications, it is, inter alia,)

‘““ Agreed unanimously—That a Committee be now appointed
who shall prepare and circulate cheap and familiar tracts for the
counteraction of these irreligious designs; and that a sum not
exceeding £1000 be placed at their disposal for this purpose,

““That a copy of these Resolutions bie sent to each of the District
Committees of this Society, with an earnest request that they co-
operate,” &c¢. (See Standard, December 11, 1830.)

Here, then, 1s a force set in motion with scarcely an effort. By
a single pulsation, as 1t were, of the vital organ, a hundred thou-
sand {wopenry tracts start forth into circulation through every
cornerof the empire ! —And cannot ¢ruth keep its ground by means

like these }
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principie of unlimited mutual communication, mu-
tual responsibility, and the wholesome check of
mutual corrcction, amongst all engaged in the un-
dertaking !

In saying that the truth of Scripture 1s matter of
openeon, I conceive that I am not speaking i dis-
paragement of the strength of its evidences, but
stunply stating that which arises frem necessity of
the case. Strictly speaking, all matters of fact
whatever, as resting by necessity on moral evidence
only, must be, to all but those personally cognizant
of them, in some degree matters ¢of opinion. And
although in numberless cases the degree of such
uncertainty may be infinitely small, (as when, e. g.
we assume, on gencral authority, that there 2s such
a city as Constantinople, or such a continent as
America;) yet this is generally in the case of facts
either wholly uncontradicted, or nearly so. But in
the case of the Gospel facts, the solemm denial of
their truth by the major half of the Jewish nation
in the first instance, and by their posterity ever
since, forms a body of counter-testimony which
cannot, by any commonly candid reasoner, be
deemed cntirely without weight, and must at least
effectually make an opening for honest diversity of
opinion.—And hence I cannot butregard as highly
injudicious, that over-strained language often adopt-
ed in regard to the Gospel evidences, which would
describe them as placing its truth utterly beyond
the reach of honest doubt, and would teach us to
recoil in horror from the bare 1dea of such doubt
existing for a moment, unexpelled, m our own
minds. For since ne man of common reflection

D2
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car. take the subject in hand without being con-
scious to himself of some modification of doubt,
which yet, perhaps, he might cventually—not re-
press, not stifle, from a factitious principle of duty—
but happily surmount by diligent inquiry; that
cannot surcly be a wise policy, which teaches the
man so circamstanced, that he already stands com-
witted in mmpiety, and has elready passed the Lu-
bicon of hostility to the Gospel. At all events—
with respect to the law of the case—if assurance
1in this matter can never amount strictly to Anow-
ledge, 1s 1t just to punish a man for professing dis-
belief of that, which no man can Anow to be true?®

And especially so, if the question be one which,

* In the foregoing remarks, I might be thought by some to
have confounded the sense of the terms ‘“ matter of fuct” and
‘“ matter of opinion”. To such I would allege, in excuse, the very
and inconvenlently vague manner in which these and similar
phrases are commonly used, which mukes 1t difficult to fir them
to a meaning, by appeal to any acknowledged standard. Vague as
they are, I might perhaps be safe 1n assuming that, primarily, the
term “‘“amatter of fact” did not signify established or ascertained
fact,—though in common parlance it sometimes takes that sense;
nor again—according to another and more frequent use of it—
atieged or debaieable fact,——1n which sense the terms ¢¢ frue” or
““ fuise’ might be predicated of it : but rather QuesTtion of fact,
(thus excluding those epithets,) as opposed to “ matter of opinion,”
&c.—i. e. matter or question ef pure opinion, facts being agreed
on. Thus, e. g., whether a man has committed a robbery, is
matter (or questior) of fact: and whether, if so, he ought to be
hanged, 1s matter (or question) of opinion. Yet, forasmuch as
the latter term has come, in popular use, to signify any sort of
matter or question whichh 1s open to difference of opinion, it is
plain that, in this popular sense, any matter or question of fact
must be (while questionable) matter of opinion too :—i. e. the va-
lidity of its evidence is such.
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affecting the cternal Interests of every man, every
man might seem indefeasibly privileged to inquire
sharply into. And still the more, if the evidence re-
lating: to it—Dbesides being 1n its naturc an appeal
tc common sense—Dbe of such prodigious extent, as
to be utterly unmanageable, except by the united
fabours of a great multitude of investigators: be-
cause, 1n that case, without mutual confidence 1 the
accuracy of cach other’s reports, no reliance could
be placed 1n any result arrived at; nor, without un-
limited liberty of mutual correction, any ground for
such confidence.

Now the evidences which bear on the question
of Christianity are eminently such ; since in extent,
multiplicity, and complication, they approach prac-
tically to imbnitude. Testimony—original, deri-
vative, and sub-derivative, practically without end,—
all and cach part requiring diligent sifting as to its
purport, credibility, and bearing on the final result,
——sct at defiance the labours of the mdividual
mquirer; who, were he even to devote his whole
life to the undertaking, must even then abridge his
labours by taking on trust, at almost cvery step,
some important collateral statement, claborated by
other students, out of wholc shelves of volumes
which Ae will never sce, or, seen, could have time
to examine. Statements such as these—and not of
simple tact only, where veracity alone is needed ;
but often of fact comstructzve—matter partly fact,
and part construction, inference, or conjecture—
where not veracity alone 1is nceded, but patient in-
vestigation alse, and candour, and sagacity, and
discretion ;—statenments such as these the student of
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the Christian evidences must perpetually accept on
trust, having neither time nor opportunity to verify
them by personal secarch. Hence, as 1n the dealings
of some great commercial country, credit must be
given to a prodigious extent: and hence, again,
security must be sought against fraud or failure in
the parties trusted : and such sccurity, in ¢kés case,
can only be dertved from the check of mutual
scrutiny and correction, freely and unreservedly
permitted. And were we seeking to devise a means
for ensuring the admission of error imto our in-
quiries, I know of none we could hit on, more con-
ducive to such end, than that of screening some
onc set of chartered inquirers from the general
responsibility, and making it a penal offence to
question the truth of their conclusions. Any sct of
mquirers that should be so screened, or could
desire, nay endure, to be so screened, should be
watched, one would think, with peculiar suspicion,
and their conclusions peculiarly distrusted®.

Lo mankind at large 1t belongs—as to its great,
sole, and rightful jury—to try this question, and
sift this evidence: “to us and to our children:” to
mankind from age to age; to mankind—ever for
the time being ;5 none being justly requirable to de-
legate that sacred office to others, nor to accept
the report of another for more than the actual con-
viction it carries to his mind. Any man is indeed
at lioerly to pin his faith on the authority of an-

* Respecting this multiplicity of evidence to be examined, and
the great extent to which each inquirer must trust implicitly to
the report of his fellow-inquirers, sce some able remarks of

Mr Hinds, subjoined in the Appendix, No. 4.
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other: and in so doing he will often do wisely ; for
herein he 1s not delegating, but cxercising, his
personal right, and selecting by frec choice the sort
of evidence (for to him the opinion of a respected
authority ¢s evidence,) which he can best compre-
hend and appreciate.  Bat, be the evidence what 1t
may, that carries conviction best to each man’s
bhosom, he and his fellow-men at large are still the
rightful jury in this cause. They are such m the
most cssential sense of the term; not ctymolo-
gically, as being sworn to determine justly; but
essentially, as being in the nature of the case uicor-
ruptible, and free from any possible privite interest
or motive, except for the discovery of the truth.
To them it belongs of right to bring therr own free
verdict, according to their best judgment ana con-
science : which being so, it does seem & monstrous
mvasion of their right—to forbid them from con-
sulling together on their verdict!

But then the question arises—ZZould the exist-
ing law be actually pressed to the lctter agamst a
writer who, without any disposition to resort to
invective, or insult, or indecorous language of any
kind, further than 1s mmvolved in the opinions he
maintains, should temperately, yet fully, state his
objections to the validity of the Christian cvi-
dences ¢ Who shall sayr It aeg/e, or it might not:
it would at one pericd, and at another 1t would 7o¢;
and this according to circumstances foreign alike
to the state of the law, or to the dements of the
publication.

But to one preliminary peril the supposed writer
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must zevitably be liable ; which is, that people are
rarely agreed, in any given case, what zs fair argu-
ment, and what unfair; what s temperate lan-
guage, and what intemperate : and, In matters which
affect their feelings, are commonly a good deal de-
termined by their liking or dislike to the conclu-
stons aimed at. And since the popular feeling 1s
for the most part very unfavourable to those of the
sceptical reasoner,—(a testimony how truly honour-
able to Christianity, were only inquiry free !)—the
chances are, that, of the two possible construc-
tions, the unfuvourable would 1n most cases be put
upon his style of reasoning. IHis language, how
guarded soever, must needs be offensive 1n various
ways to the devout believer. He (the sceptical
writer) professedly supposes a selfish and fraudulent
motive in persons whose names and memory arc
consecrated in his reader’s thoughts : the statement
of this opinion, or of the grounds on which it may
rest, can scarcely by any art be so worded as not
to look like railing. fe professedly makes ques-
tion of the Divine origin of those Sicriptures, every
part of which 1s associated in his reader’s mind
with its best, and purest, and most exalted feelings:
and how then shall he state, in terms which shall
be deeined unexceptionable, an opinion which itself
is felt by his reader as contemptuous and insulting ?
He professedly questions the Divine mission and
nature of the Great Author himself of the Chns-
tian faith. Not a word can he say m statement or
implication of this, which his Christian reader will
not abhor as open blasphemy. Some indecorum of
language will meet, or seem to meet, the offended
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reader 1n every line: and dishonest sophistry will
hardly fail to be imputed by hun to arguments
which, failing to convince himself, have yet perhaps
some appearance of force. Mecantime, all energy
of diction, all pointed enforcement of his argu-
ments, or exertion in any manner of his best ability
to establish the truth of his conclusions, can only
serve to aggravate his offence, in the eyes of him
who abhors those conclusions, and regards the
argument as a mere string of sophistry.~—All
ground of offence arising really from the manner,
and not the subject, of his argument, he may avoid.
All peremptory imputation of fraud and baseness ;
all gratuitous invective or contumely ; all dishonest
invasion of men’s reverence for Sceripture, by jeer-
ing allusions, or burlesque adaptations of its lan-
cuage,—it will be mdeed his own fault, and grievous
crime, 1f he avoid not: but the mass of fransferred
offence,—-transferred by the feelings of his reader,
from the nature of his undertaking io his mode of
conducting it,—is a matter wherein he has no
choice.

And here it may be observed in passing, that, were
it ever so easy a thing thus to draw the line between
fair and unfarr argumentation, still—Would there
be no compromise of the honour of Christianity, in
thus tying down 1ts opponents by rules of disputa-
tion, no one of which 1s imposed on its defenders ?
To them all mnodes of argumentation are permitted ;
sophistry in any shape (should they wzs/ to resort to
it, —invective, contumely, personality, im:putation
of the worst and basest motives,—every sort of con-
troversial weapon is freely allowed, and most kinds
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occasionally resorted to, on the one side: and can
the use of the like weapons, without an almost
confession of inferiority, be denied iz foto to the
other ? |

But suppose, for argument’s sake, this previous
danger escaped; and that some given treatise,
though professedly tending throughout to impugn
the evidences of Christianity, were yet admitted at
all hands to have pursued that object fairly and
temperately—/2ould the legal penalties be 1n this
case enforced to the letter: |

Judging from the customary language of lawyers
in their treatises and commentaries, one might sup-
pose—not ; since they commonly Ain¢ with all their
might at toleration of fa:r argument, and seem to
proscribe only gratuitous abuse and insolent scoff-
ing. Or again we might suppose the same, were
we to judge from the solemn promises of such to-
leration, said to have been held forth from the Bench
in some o1 the later trials. DBut then, the language
of lawyers is not always free from equivocation, and
on some subjects—this for onc—is pre-eminently
deceitful. And, with regard to the tolerant pro-
mises of the Bench—Dbesides the general tone of
reserve, constraint, and subdued hostility, discerni-
ble, as I think, in the expressions then employed;
besides the possible desire on the part of the Judges,
to affect the praise of tolerance, so far as circum-
stances might permit; combined with the fact of
their being secure, in those particular cases, of ob-
taining convictions on the score of « nvective,” &c.
alone ;—-besides all this, those same Judges, on those

same occasions, are also reported as using other
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expressions, abundantly indicating, as I think, that
no such toleration was sincerely contemplated.
They seem to me to have played at “ fast and loose”
in this matter, in such sort as might enable the
future Judge to quote the tolerant or the intolerant
side of their doctrine, as might prove convenient:
and while seemingly disavowing all interference with
fair discussion, you might see them still keeping a
wary hold of the precedents of Hale and Raymond,
and of the great ercanum of < part and parcel”:

“ Semi-animesque micant digiti, ferromque retractant.”

So far as relates to the personal feeling of the
Judges on these occasions, I am of opinion that it
would dispose them 2 all cases to press the law to
1its utmost letter. There has never I think been
any want of disposition in the Statc aunthorities tc
put down a// sceptical writings by coercion, nor
would they willingly suffer a single case to pass un-
punished. They have therefore the w:ll, and in one
sense the power also, to enforce silence, having the
law to sanction them herein. The only eflicient
check on both is that arising from pulblic opinion.
Common sense and equity speak so strongly in
favour of allowing a man to sift the evidences of
his own Faith, and especially if he do it soberly, that
the State ofhicer might justly fear he should outstep
the public sympathies, were he to be extreme in this
matter: to which apprchension, rather than to any
other cause, I should ascribe the occasional impu-
nity conceded to the free reasoner, and those
doubtful ghimmerings of tolerance in certain state-
ments from the Bench.
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So far, then, as respect to public opmion might
shield the temperate sceptic from the full visitations
of the law, he may doubtless look for toleration ;
—but I think, nct one step further; the movements
of the State functionary being mn this instance
something like those of the spring often attached
to pleces of mechanism, which, though yielding
ever to some occasional compressing force, re-acts
in turn at each intermission of that pressure, so as
never to lose one hair's-breadth of the range allowed
to 1t.

That in such procedure, the Judges are actuated
by a real regard to what they deem the public good,
in things temporal and spiritual, I am perfectly
willing to suppose : but in supposing also the fur-
ther influence of a private feeling, arising from their
own especial circumstances, and secretly controul-
ing, modifying, and shaping the public motive, I
conceive I am 1mputing to them nothing more,
than simply that they are mer, and liable, as men,
to human infirmities, and human obliquities of mo-
tive,—n fact,that I ani speaking, not strictly of them,
but rather of the necessary influence of given cir-
cumstances on human agents.

In a cause of this kind, a Judge, as it strikes me,
labours under a twofold disqualification for pre-
siding impartially; being subject to a bias of feeling,
1. as relates to the existing establishment, or system
(under which he holds office) ; and 2. as relates to the
Government (by whose gif/t he holds it).  Asa State
officer, he has a direct p.rsonal interest in support-
ing, as 1t stands, the system from which he derives his
own rank, power, and income: while again, as a Go-
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vernment placeman®, he has a further tie, in refer-
ence to the supposed pleasure of that Government;
being thus at once, himself an interested party, and
protégé of another interested party, in the very
cause whereon he sits as judge™.

Under these circumstances, it 1s mamfest that the
personal safety of the sceptical inquirer must needs
be of the most precarious kind, and the sufferance
conceded to him subject to perpetual fuctuations.
For the forbearance of the State officer, being re-
culated, not by l«w, (which requires none at all,) but
only by the state of public feeling for the time being,
will naturally vary with the variations of that fiuc-
tuating standard. The public mind, at all times
sufficzently hostile to the free inquirer in religion,
(so effectually have men been schooled into the
persuasion that believing 1s, per se, a duty, and
doubting, per se, a crime,) at all times sufficiently
disposed to judge harshly of his character and his
motives, may occasionally be more so than usual.
Some casual impulse or alarm, or skilful manage-
ment of interested parties, may now and then carry
popular intolerance to a height above its customary
level, and overbear for a tume that principle of

4 Not liable indeed to be dis-placed, yet subject to the ¢ fie”
for all that; viz. of ebligation for pust promotion, (a tie of honour,)
and of dependence for further advancement, (a tie of interest.)

T <« Who can pretend tv doubt,” (asks a writer already quoted,—
p. 22,) ¢ that almost all courts of law lean habitually towards the
existing Government? Who can doubt that the Judges are in
their nature well-wishers to what they term a firm or strong Go-
vernment, and regard with a jealous eye all popular feeling, and
popular rights ? *—Edinb. Rev. cui. p. }1.



46

equity which is commonly at the bottom of all
popular feeling: in which case a corresponding
difference, might, I think, be safely reckoned on in
the dealing out of the rigours of the law. The State
officer who, while public feeling was a¢ par 1n this
matter, may have found it expedient to “look like
the time,” by admitting somewhat of toleration
mto his words and actions, and may have sedu-
lously cloked the real extent of his power, when
oither not needed for immediate use, or not fa-
voured by fitting opportunity,—may yet be ready to
reveal it naked, when time and opportunity shall
serve ; and avail himself of the earliest moment of
popular consent, to let loose on his victim the pent
up vengeance of the law.

If the free inquirer have nothing else to com-
piain of, he may at least complain with justice
of the utter uncertainty he is placew in, by what
principle, rule, or law he 18 to be judged i1n this
matter. IHe is at the mercy of chance entirely. A
law, confessedly unjust and oppressive,—its prin-
ciple, if report be true, solemnly abjured? as such
from the Bench itself,—empowers a willing Judge
to consign him to hne, imprisonment, and infamy,
the first moment the popular feeling can by any
means be cajoled into consent. How quickly that
lightest of weather-vanes spins round of itself, or
can be made to spin by dexterous management-—
more especially by due management of the sacred
impulsc € religion—needs not be shown. Give
but that pure original impulse,—and God and nature

* Appendix, No. 2, p. 78.
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kave given it abundantly,—and a force exists, which,
resembling in 1its intensity the steam-power which
actuates some vast machine, resembles 1t not less
1n its ready convertibility to every sort and mode of
operation, to which it may snit the purpose of the
engineer to direct its tremendous energies. Krom
the stitching of a lady’s glove, to the scrunching a
block of iron into ribands, ‘unconquered Steam”
turns his hand alike to anything : and so—yet how
far less beneficially—that holiest impulse, given of
(God himself to every human soul, as one sure
pledge of a life hercafter, can by fit management
be made available for every sort of purpose under
heaven: and, at the bidding of those to whose
guidance they have confided their religious feelings,
how readily will the multitude condemn any man
to prison or io death, and think that they have
done God service !

Can it be fit that any man’s liberty, property,
and person should thus be left dependent on the
mere contingencies of popular caprice? that a law,
which scarcely the hardiest Crown lawyer plainly
articulates with an unabashed countenance, should
yet be kept safe in the back-ground, awaiting only
some congenial season, when it may be found more
in keeping with the temper of the times ¢ and that
Judges, during the unfavourable meonths, should
appropriate to themselves the credit of mitigating
its miquity, yet carefully reserve the power of car-
rying it, when the wind shall serve, into full unmi-
tigated execution !

How long it may be ere this grievance be for-
mally redressed, as eventually it must, by siatute,—
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by a statute somewhat nearer to reason, equity, and
common sense, and less disparaging to the native
evidences of Christianity, than is that of 9 and 10
Will. 1H. c. 32.,—it may not be easy to anticipate :
but of this we may safely assure ourselves, that—be
the progress of opinion what it may, in regard to
Christianity itself ; whether it ever losc any portion
of 1ts vantage-ground, or go on, as is predicted of
it, extending and confirming its triumphs to the end
of tune ;—the day must arrive, when common sense
shall so far prevail, as that men shall look back
with scorn and pity on the miserable expedients
which it had once been thought fit to resort to, in
aid of 1ts native evidences. If they be indeed what
they arc athrmed to bLe, then is this wretched out-
work of pains and penaltics like a buttress of straw
or reeds to the firm-set tower on the rock,—beto-
kenmmg 1mbecile alarm, yet adding nought to its
stability.

If, however, time must yet clapse ere the griev-
ance be so redressed, still, at least, the common law
of this matter—liable though it muse be to much
vacillation—should not be rendered needlessly in-
scrutable and ensnaring: and Judges, who, if not
the mafkers of that branch of law, yet mould and
fashion i1t at will, should be most scrupulously
frank and plam-spoken, in declaring their construc-
tions of 1t, and future intentions in administering
it. None can be more plain-spoken and perspicuous
than the Judge, when he likes. Often have I ad-
mired, in cases purely civil or criminal, the brief,
clear, and luminous exposition of the Judge, touch-
ing, as with the point of a needle, the very pivot
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of some puzzling question, and revealing all its
hidden bearings, as with one piercing ray of light.
They can also speak plainly, if they like, on the
subject of rcligious libel; so as that the free in-
quircer in religion—and cven Ze ought to be frankly
and sincerely dealt with-—might have fair notice
and warning of the degree of peril he mav mcur
by publishing his opinions. If it be true, as re-
norted, that a toleration of all sober argument
has been solemnly promised frow the Bench,
some of the later trials; and that, i others, such
tolcrattion has been proclaimed by the hour to-
gether, as the law of the land, by the otheial pro-
secutor humself, without contradiction from the
Bench; will such declarations be, or not, any e
on the decistons of future judges ¢ If the common
law be an aggregate of the decisions and exposi-
tions of former judges, what modification may it
be deemed to have dertved from these declarations ?
If none at all—if the pledge so given, or so saud to
have been, have been given precipitately or msin-
cerely, and no real intention exists, on the part of
the judges, of construing the law on this principle,
further than nccessity for the tune being may con-
strain them; some means there ought to be, whereby
the parties interested might know what was meant
for law, and what for rhetorical flourish only. A
judge should be very cautious how he gives a man
encouragement at onc time, to do that for which
he will fine and imprison him at another. Or if he
have done so, inconsiderately or otherwise, then he,
or his brethren of the Bench, ought to make con-

science of providing ample explanation, in some
|
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shape or other. In what particular manner it might
consist with professional rules or ctiquette to re-
tract or correct any false doctrine which may have
unwarily escaped Judicial lips, 1t 1s not for me
to say or gucss; but in some shape or other it
should be done, “and well done”: and assuredly,
before any actual penalties be enforced, contrary to
such pledge, distinct and ample notice should be
cgiven from the Bench, that the doctrine of Lord
Raymond was to be agamn the order of the day,
and that no books were henceforth to be written
which might tend to alter subsisting establishments.
Those who Lold men’s persons and liberties (and
thercby perhaps fives) at their disposal, ought to
give them every practicable means of knowing the
conditions on which they stand. It 1s quite enough
that men should be precluded from expressing therr
opinions on a subjcct whercon 1t most concerns all
men to confer together freely, without the needless
aggravation of being betrayed mto the fangs of the
Jaw by fallacious promiscs of toleration.—If adverse
discussion be illegal in every shape, let 1t be frankly,
and manfully, and uniformly declared such.

This would be—not indeed the best,—nor, again,
it must be owned, the second-best,—yet certainly the
third-best mode of procedure ; for, though a griev-
ously intolerant one, it would still have the negative
merit of not being decertful.

The only perfectly good plan—tair in itsclf, and
consistent with the true honourof revealed refigion—
would be to tolerate an unlimited discusston of the
orounds wherecon we receive it : to lay its evidences



51

frecly open to the investigation of friends or adver-
saries, without reservation as to style or manner,
or any fturther check in that matter, than such as
would most effectually arise from the censorship of
public judgment—from the scorn and indignation
of mankind against Azn who, on such a subject,
should dare pervert the liberty given him, to the
purposes of contumely or abuse. All special re-
serve or stipulation on that head only compromiscs
the honour of the religion which 1t secks to guard;
both because 1ts own advocates are not tied down
by similar restrictions; and also because such re-
strictions, being by nature indeterminate, may at
any time be stretched out into an absolute prohi-
bition, at the pleasure of the party imposing them ;
thus leaving always a reserve of doubt, whether the
faith so defended be stronger in the secular bul-
warks of the law, or m those of i1ts native cvi-
dences.

In default, however, of such entire toleration,
the second-best plan would be—that which is occa-
sionally said to be adopted by our {aw—wzz. to allow
of adverse argumentation, with the proveso of 1ts
being soberly and temperately conducted. Such
conditional toleration, if 1t did legally exist, would
doubtless be entitled to praise, though—ior the rea-
sons just assigned—1in a secondary degrec only: but
apparently it has no settled foundation in the law
of the land; and if it cver exist at all, does so by
suffcrance only.

In the absence of toleration, even mn this modihed
shape, the third-best mode of procedure (as has
just been observed,) would be to «vow distinetly and

E 2
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uniformly, that tlic 4w permits no question to be
made of the truth of the established religion—in
any shape whatever.

But the last, and mcomparably the worst of all,
or of any that could be imagined, 1s—to /ave such
prohibitory law in force, but nzo¢ to avow 1t dis-
tinctly : to keep 1t carefully in readiness for futurc
usc, yet, meanwhile, to disown, abjure, or only re-
cognisc 1t In mineing half-terms, or cautious cir-
caumlocutions : to talk fluently of toleration,—to
praisc 1t,—to promise 1t, freely and equally, to all
fair arguments, on whatcever subject; having yet
the scabbarded, but well-sharpened sword under the
robe of office, for the propounders of all arguments
on the subject of revealed religion, which are not
on the privileged side.
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No l.—refefred to, p. 5.

IN the first place, the Statute (viz. the unrepealed por-
tion of stat, 9 and 10 Wil 1II. ¢. 32.) 1s plain enough ;
as 1t enacts, that ““if any person, educated 1n, or having
made profession of, the Christian religion, shall by writing,
printing, teaching, or advised speaking, deny the Christiun
religion to be true, or the Holy Scriptures to be of Divine
authority, he shall, upon the first offence, be rendered
incapable to hold any office or place of trust; and for
the second, be rendered incapable of bringing any action,
betng guardian, executor, legatee, or purchaser, of lands,
and shall suffer three years imprisonment without bail'.”’
~—This, I say, seems clear enough ; for though the term
‘““deny’” was probably adopted as carrying on the face of
it something of an offensive air, and as suggesting the
idea of gratiatous, peremptory, and insolent demal; yet it
is manifest that the term will equally cover ALL modes
and shapes of denial, as, e. g., sober argumentative de-
nial, or impugning by fair argumentation.

And n this, we are told by lawyers, the statute does no
more than merely give wutterance to the common law:
““The statute law (says Mr. Holt, Law of Libel, 65.)
has likewise marked out certain offences against Chris-
tianity, in which it is merely declaratory of the common
law, though In some cases it . . . augments the punish-
ment of the offence.” And in the trial of Carlile 1n 1819,

P Bl Comm. vol. iv. p. 13,
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(according ‘< a coplous report of it which 1 find in the
Edinb. Ann. Register for that year’,) the Att. General
says particularly—‘“ The act of the 9th and 10th of Wil-
liam created no new offence: it was in strict affirmance
of the common law, but it imposed new penalties,” &ec.
(p. 43.) As also in the case of Rex v. Eaton, (State
Trials, vol, xxxi. p. 950.) Lord LEllenborough, in s
charge, after referring specifically to former decisions of
Lords Hale, Raymond, and Kenyon, as determining the
common {(aw hereon, adds; ‘“ Besides the doctrine thus
Iaid down, there are several stafutes on the subject, par-
ticularly one made in the reign of King Willlam, by
which the denying of the Christian religion i1s punishable
by severe penalities: and it is the humanity of those who
prosecute which has induced them not to indict under
that Act, the pains and penalties attached to which are
much greater than those of the common law.” [Eaton’s
sentence, thus mitigated by the ‘‘ humanity of the prose-
cutors,” was that of eighteen months’ imprisonment,
‘“ and to stand in the pillory, between the hours of twelve
and two, once within a month.”’]

The statute law, then, seems plain enough; and, if

! Being, as I said, no lawyer, nor having means of access to a regular
law library, I quote chiefly from sources merely popular, though, in this
instance, not perhaps less trust-worthy than those collections of cases
mere strictly called ¢ Law IRleports.” In matters of much public in-
terest, the proceedings of a court of justice, as dcetailed ecach day by a
dozen of independent and rival journals, cannot be very seriously mis-
reported ; cach journalist being a check on each, and a host of ear-wit-
nesses besides, a check on them all. Such reports would probably be less
chargeable with defect of accuracy, than with that excess of it, which the
Editor of Blackstone (Comm. i. 72,) regards as occasionally incon-
venient: ¢ Of the opinions of the Judges,” (says Mr. Lee) “ ‘oo often
reported at great length, and in the very words, I speak with great re-
spect, yet those most learned persons must sometimes feel a wish that
the veport had been less full.”

The reports given in the Ann. Registers are probably founded on
those of the daily newspapers; at least in the present instance, such
passages as I have had opportunity of comparing, agree verbatim with
those of the “I'ines.”
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declaratory of the common law, determines that also as
clearly.

But the common law speaks out occasionally for itself,
by the mouth of its expounders the judges; and such
obscurity as may yet attach to it, arises—not so much
trom wifer lack of plain speaking, as from the great coun-
terbalance of ambiguous ditto, on the part of those func-
tionaries whose word 1s common law.

The most commonly cited precedents on this subject
are, I believe, those of the several cases of Rex v. Taylor
—Woolston—Williams—and Eaton. The language held
by Lords Chief Justice Ilale and Raymond on the two
first of these trials (as cited 1n Holt’s treatise foremen-
tioned, from the reports of Veutris, Keble, Strange, &c.)
might alone seem decisive of the point in question. In
the case of Taylor we find—¢‘ Hale, Chief Justice, observed
that such kind of wicked and blasphemous words were
not only an offence to God and religion, but a crime
against the laws, State, and Government. For .. . that
Christianity is part of the laws of LEngland, and therefore
to reproach the Christian religion is to spealk in subversion
of the law. Veutris 293. Keb. Rep. 607.”—Holt 66.

Now, according to the principle propounded 1n the
latter part of this passage, all that Taylor may have
uttered in the way of blasphemy direct against (od or
relizion generally ; or of gratuitous insult against the
Christian faith in particular; was so much over and above
what was needed to constitute the crimec charged : the
bare ‘‘reproachmg of the Christian religion,”” by what-
ever means, 1s here pronounced a erime against the State :
and since 1t is plain that any conceivable form of inquiry
or discussion which might tend to impeachment of its
evidences 1s—=—so fur—-a ‘‘repicaciing” of the Christian
religion ; since it is certain a judge safely might, and
highly probably he would, so construe it in charging a
jury; it follows that all possible modification of argument,
involving such impeachment, i1s here proscribed as a State

crime. This saying of Lord Hale’s has been highly ap-



56 APPENDIX. No. T.

plauded by English judges, having indeed been sounded
and re-sounded forth, hke the words of an oracle, from
that time to this: and m particular the mystic dogma of-—
‘“ Christianity being part of the laws,”’~—so remarkable for
its lack of definite meaning, yet near approach to the
sermblance of i, has been clung to with peculiar te-
nacity.

But Lord Raymond, in Woolston’s case,~*‘¢ a leading
case on this subject,” says Mr. Heli,—speaks still more
plainly : for, defendant having pleaded that, even if his
book were an attack on Christianity (which he denied it
to be), still this would be no offence cognizable at com-
mon law; ‘““the Court (says Holt, p. 67.) said they
would not suffer this to be argued; ¢for the Christian
religion is established in this kingdom, and therefore, they
would not allow any beoks to be written which should
TEND TO ALTER that establishment.’’’ [Here, assuredly,
we have a sweeping proscription of all possible modes of
adverse argumentation.j Again, in the same case—*‘The
Court said that they would not suffer it to be debated
whether to write against Christianity in general was not
an offence punishable in the temporal courts at common
law. They desired 1t to be taken notice of that they
laid this stress on the word general, and did not mtend
to include disputes between learned men on particular
controverted points. . . . 2 Stra. 834.; Fitzg. 64, &c.”
On repetition of which same doctrine by Lord Raymond
a hittle afterwards, the reporter (Fitzg.) adds, “ With him
agreed the whole Court.”—Holt, 68.

In the case of Rex v. Williams, (State Trals, vol.
xxvi. 710.) Lord Kenyon, in pronouncing judgment,
blames himself much for having suffered defendant’s
counsel to argue the right of free inquiry in rehigion ;
‘“for (says he) if I remember the conduct of the Court
in causes of this nature, I should have remembered the
opinion of the whole Court in the case of the King v,
Woolston. The Court would not endure, would not suffer,
anything to be said against the established religion of
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the country.” That this language i1s perfectly clear I do
not aflirm ; nor that it is quite free from that air of em-
barrassment and distress so commonly observable in expo-
sitions of the law in this matter :—[in this instance, for
one, there seems an odd jumbling of the two i1deas—of
mpugning the truth of the established religion (out of
Court),—and of arguing for the right of so doing (in
Court) ; indeed, it seems ¢mplied that so to contend for
the right of free inquiry, is itself to speak against the
established religion:] Yet, amidst all minor confusions
of expression, the animus of the Judge seems clearly to be,
to pronounce all impeachment whatever of the truth of
the established religion to be unlawful. And the written
opinion of Mr. (now Judge) Bayley on thus point, spe-
cially taken by the prosecutors on the occasion, (State
Trials, vol. xxvi. p. 654.) is plainly to the same effect.
In the case of Eaton, (State Trials, vol. xxx1. p. 950.)
the said decisions of Lords Hale, Raymond, and Kenyon,
having been cited by counsel, Lord Ellenborough, in his
charge, reccgnises those precedents as establishing the
doctrine, ‘‘ that the Christian religion was the law of the -
land, and must be protected as the law”’~—(z. e. from unfa-
vourable discussion); citing also, in further confirmation
of the same, the ‘‘severe penalties’” of the statute of
William, forementioned. And again, in the same charge,
in reference to the alleged circulation of Paine’s book in
America, the Judge adds: ‘‘ But their conduct 1s not to
influence us. And in a free’ country, where religion is
fenced round by the laws, . . . . to deny the truth of the
Book which is the foundation of our faith, Las never been
permitied.” Here again, then, is a sweeping proscrip-
tion of all argument on the wrong side. ‘¢ Denying,” as
before remarked, may be gratuitous, peremptory, and
insolent ; or it may be decorous, temperate, and argu-
mentative : the term (‘‘ deny”) covers it 1n all shapes.—
The phrases of ““being the law,” or ¢ part of the law,”

! The usc of the term ¢ free” in this passage is peculiarly curious.
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and “ protected as the law,” are the subject of comment

clsewhere’.

In the course of the well-known proceedings against
Carlile in 1819, defendant having demanded on what
law they were founded, the Lord Chief Justice 1s reported
as replying,—~—“1I will state it to you—-the common law.
The Christian religion is a part of the law of the land . . .
The Iaw of England permits every class of Christians to
enjoy their religious opinions, by worshiping the Almighty
according to the particular mode of their faith; but allows
no man {¢ zimpugn the Christian religion generally, and
treat the Bible as a book full of lies and fables.”’-— ( Ed.
Ann. Reg. 1819, p. 25.) The reader will perceive that
the part in Italics expresses the naked offence which con-
stitutes libel, (agreeably to Lord Raymond’s dictum in
the “ leading case :’) the remaindcer of the sentence ex-
presses only its contingent aggravation—viz. insulting
language.

On the trial of Davison (Ibid. 1820, p. 240.) Justice
Best is reported as saying, inter alia,—*‘ That which he
helicved to be the law of England on that point, he would
state to the jury. Every man had a right to state that
such or such an opinion, no matter whether a tenet of a
particular sect, or of the established Church, was an erro-
neous opinion, and to support his assertion by any argu-
ments which he could call to his assistance. fiurther
than this, however, discussion could not be carried. . . .
Persons were at hiberty to put their own construction on
the texts of Scripture; but the truths [truth?] of Scrip-
ture could not be disputed.”

And in the prosecution of Mary Anne Carlile, (Ibid.
1821, p. 47.) Mr. Justice Bayley is reported to say—
‘“ Bvery subject of Gieat Britain 1s entitled to Ao/d what-
ever opinions he pleases: Obut none can be allowed to
impeach established faith, [Mahomet himself might hardly
desire hetter law than this;] or to endeavour to unseitle

the belicf of others.”

! Viz, in p. 17, and in p. 21, Note .
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The language here cited as having been held by various
judges on various occasions—after every fair allowance for
possible inaccuracy of reporting—must still, I think, place
it beyond all rational doubt that the law in this matteris
as I have stated it.

In further i1llustration, however, of which, from sources
not quite official, yet nearly so, et me here add, for one,
a passage from the speech of Mr. Erskine, when counsel
for the prosecution in Williams’s case: ‘I have no ob-
jections (says he) to the most extended and free discus-
stons on doctrinal points of the Chnstian religion; and,
though the law of Linglend does not permit it, (mark this
plain assertion,) I do not dread the reasonings of Deists
against Christianity itself; because, as 1t was said by its
Divine Author, if it be of God, 1t will stand.”

To the like effect the Quarterly Review, 1n an elaborate
article on Holt’s treatise forementioned, lays down the law
as follows; ‘ The law denounces as libellous all writings
published with intent, and bhaving a tendency, to revile,
or ridicule, or degrade, the Christian religion, the Holy
Scriptures, the Established Church, or any of its rites, &c.”
—No. 70, p. 571. [The “reviling,” or the “ridicule,” or
insulting language of any kind, the sceptical mquirer might
avoid ; but the ¢ tendency to degrade’ the established
faith is asinseparable from the act of questioning its truth,
as the convex of a circle is from its concave.] Shortly
afterwards, in reference to what he calls “ the wide and
multifarious field of free publication, which is left totally
open from the restraints of the law,” the Reviewer ob-
serves again; “ On this principle, fairly and temperately
to discuss and animadvert on the doctrines, the rites, the
ceremonies of the national religion—to question the sound-
ness of particular doctrines or the propriety of particular
ceremonies, 1s entirely lawful, provided the manner be
decent and the intent honest, and provided Christianity as
« whole be not attacked or impeached.” p. 572. Here
at least the law is plainly uttered : but in regard to the
““ wide and multifurious field” the reviewer speaks of, let
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us just observe its extent. We may raise questions, it
seems, as to doctrines and ceremonies, but not as to
Christianity itself. That 1s, provided only we abstain
from discussion of the only question from which the
doctrines and ceremonies of our religion can derive one
grain of interest,—provided only we abstain from inves-
tigating—to any purpose, ¢. e. freely—its own truth or
falsehood ; we are at full liberty,—so as soberly and tem-
perately,—to settle and adjust its several doctrines and
ceremonies all our hves long. Ana this permission is to
be trumpeted forth, as if the very acmé of hberal indul-
oence !

Mr. Holt’s own report on this matter (though, like his
betters, he flinches a little, afterwards, from his own state-
ment ;) 1s given in the following terms; ‘¢ It will be seen
from the cases, and indeed may be deduced from the
general reason of the law, that this libellous blasphemy
1s understood as aflecting only the foundations of the
Christian religion, the truth of the Holy Scriptures, and
the acknowledged Sacraments of the Church. 1o speak
or write irreverently of any of these elements of our faith
1s libellous blasphemy at common law.—Holt, p. 70.

No. 2.—referred to, p. G.

Containing some spectmens of the shyness of plain speaking,
supposed Lo exist among lawyers, with respect to the law
of religious libel.

[ observed in the former Appendix that Mr. Holt, for
one, in his Law of Libel, flinches from his own statement
on this subject. Let us see whether justly or not.

Having engaged (p. 66.) to ‘‘ submit to his reader
some of the leading cases” of this kind, with a view of
‘“ ascertaining the boundary between free and forbidden
discussion ;” he gives his cases; and then (as we have
scen) offers i1t as the result from them, and from the ge-
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neral reason of the law, that “ this ibellous blasphemy is
understood as affecting only the foundations of the Chris-
tian religion, the iruth of the Holy Scriptures, and the
acknowledged Sacraments of the Churck. To speak or
write (he adds) irreverently of ANy of these elements of
our faith 1s libellous blasphemy at common law.”

The awkward structure of this passage (wherein-—*¢ the
foundations of the Christian religion,”—*“the truth of the
Holy Scriptures,”—and ‘“ the acknowledged Sacraments
of the Church,” seem to be named disjunctively as' so
many separate ¢‘ elements of our faith” ; though perhaps
the 7:co latter only of those heterogeneons matters were
meant to be so designated ' ;) itse/f sufficiently betrays the
embarrassment of the writer: however he does hereby utter,
though with an abashed countenance, that the truth of
Scripture must not in any manner be questioned. Having
done which, he then flinches as follows :

‘“ But the law does not prohibit reasonable controversy
even upon fundamental subjects, so long as it 1s con-
ducted with a tone of moderation, which shows that ar-
gument 1s the only purpose; the writer abstaining from
langnage and terms which are abusive and passionate,
and, therein, indecorous towards the Establishment, and
offensive to the consciences of individuals.

‘“ What is argumentative inay be very properly left to
be replied to by argument; what 1s passionate, and
therein a disturbance of the proper ceconomy of the State,
cannot be so safely passed over to a defence by similar
weapons. Such a sufferance would be the endurance of
brawls.”—pp. 70, 71.

Now I ask any reader, is not ithis meant to insinuate
—~for the writer dares not suy so—that the law allows of
controversy respecting the truth of Chnstianity itself?
‘“ Even upen fundamental subjects”: here is 2 mincing
phrase! What does 1t mean? He has just told us that
it is ‘‘ libellous blasphemy to speak or write trreverently

I Namely—¢¢ the truth of the Scriptures™; and—¢ the Sacraments of
the Church’: but in what single seuse these can be termed “elements of
our faith,” is not very evident.
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of the foundations of the Christian religion, the truth of
the Holy Scriptures,” &c.: are these the ‘‘ fundamental
subjects ”” on which he now tells us ¢ reasonable contro-
versy’’ 1s permitted ? Assuredly the reader is intended
so to take it, though the writer 1s not quite prepared so fo
affirm it. Now, to permit controversy in any shape re-
specting ‘‘ the truth of the Scriptures,” implies permission
to argue that the Scriptures are not true. So that, after
telling us in one sentence that it is *‘ libellous blasphemy ”’
to ‘ speak irreverently > of the truth of Scripture, he sig-
aifies, not utters, m the next, thatitis nevertheless lawful
to argue (if in “ a tone of moderation™) that Holy Scrip-
ture is not true! Having achieved which, by the requisite
selection of commodious phrases, he then proceeds, with
creater ease and fluency, to observe—how very right and
proper it is that this should be so: ¢ What is argumen-
tative may be very properly left to be replied to by argu-
ment,” &c. Very true: it may,—or might,—very pro-
perly be soleft : but zs it so left ? does the law so leave it ?
does Mr. Holt himself so describe the law ? do his own
““ Cases™ so describe 1t ? 1n particular, does that of King
v. Woolston, which, ‘¢ being a leading case, he gives at
some length,” and in which Lord Raymond declares that
he ¢ will not suffer it to be {so much as] debated whether
to write against Christianity in general was not an offence
at common law "’ ?

Thus, in the face of his own assertions and his own
proofs, does Holt seek to corvey that it 1s not in the ad-
vised publication of certain opinions and doctrines, but in
the offensive mode of expressing them, that religious libel
consists.

The like equivocation seems to me to pervade the
chapter from which these passages have been taken. The
oftence of religious libel, it 1s plain by his own shewing,
may exist either with or without the agoravating feature
of Atheism,~—either with or without the aggravation of
abusive language: yet one or other of these aggravations
Mr. Holt rarely omits to mix up with the offence, as if

inherently belonging to it.
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The chapter in question (B. 1. Ch. Il.) is Acaded ¢ Li-
bels against the Christian religion” ; though its subject-
matter had immediately bcfore been siated as * Libels
against religion” (indefinitely) ; and 1s again, just after,
described as ‘“ the speaking blasphemously against God,
or reproachfully concerning refligion, will, an intent to
subvert man’s faith in God, or to tmpair his reverence of
him.” This shuffling together of those two phrases as if
synonymous and co-extensive, and of the two ideas as
mutually inseparable, seems disingenuous at the outset,
and to be unfairly bespeaking the antipatbies of his
reader.,

After a few prefatory remarks, the writer describes the
offence in question under three several heads; wherein
of course are comprised those forms of it which relate to
God and religion generally, and those which refer to
revealed religion specifically.  Yet this account of the
offence under its several shapes and modifications, is
carefully flanked, on both sides, with comments expressly
ascribing to 1t, as of mecessity, the character of Atheism
with all its harrowing accompaniments.

Take first the prefatory comments.

““ The first grand offence of specech and writing is
speaking blasphemously against God, or reproachfully
concerning religion, with an intent to subvert man’s faith
in God, or to impair his reverence of hium.

‘“ A reverence for God, and conscientious regard for
religion, are the main supports of honesty, and therein of
society and civil government ; the sole curbs effectually
restraining men from fraud and violence; and the strongest
principles leading to the performance of those acticns by
which common life is adorned, and public order and peace
maintained.

‘ The most enlightened PPagan of his time has with
eood reason judged, ¢ Haud scio an, pietate adversus deos
sublati, fides etiam, et societas humani generis, et una
excellentissima virtus, justitia, tollatur.” Ciec.”—Holt,
p. 64.

With which preliminary impression on his reader’s
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mind, (not a syllable having been suffered to escape re-
fating to anything but Atheism,) he proceeds, though
cautiously, to subdivide the offence thus falsely pre-
judged 1nto its three heads, comprising (as before ob-
served, and as we shall see directly) some forms of it
which are, and others which are not, Atheistical. Having
done which—as if again to renew the former impression,
and efface from his reader’s memory all traces of the dis-
tinctions just laid down—he finishes by another sweeping
comment, ascribing as before the deadly character of
Atheism to the whole class indiseriminately.

“ Oftences of this nature, says Hawkins, PI. Cr. cap. 5,
hecause they tend to subvert svnv religion and morality,
which are the foundations of government, are punishable
by the temporal judyges with fine and imprisonment. They
are offences at common law, and the prime abuse of speech
and writing.”— Holt, p. 65.

Well, here we have one mode of mixing up crime and
aggravation together: now for the other, viz. that of
falsely assuming in all cases’ abusiveness of language.

This 1s exhibited 1n his statement of the three heads of
the offence, which he says, are :—

“ 1. All blasphemies against God, as denying his
bemng or providence, [here we have the Atheistical form of
the oftence, which 1s deemed sufficiently revolting without
the aid of exaggerations: in what follows their aid is re-
sorted to:] and all contumelious reproaches of our Saviour
Jesus Christ.—1 Vent. 293. &ec.

“ 2. All profane scoffing of the Holy Secriptures, or
exposing any part to ridicule or contempt.—11 Mod.
142. &e.

“ 3. Seditious words in derogation of the established
religion are indictable as tending to a hreach of the peace,
which ¢n this sense implies the amity, quiet, and confi-
dence of the whole family of the State, and the unshalen
hope of future rewards. 2 Roll. Abr. &e.”—Holt, p. 65.

All contumelious reproaches—all profane scoffing——or

' (4. e. as essential to the offence.)
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exposing to ridicule and contempt, &e.: not a word here
of the simple crime of questioning the truth of Scripture, -
stript of these offensive agoravations. Yet this alone is,
by Mr. Holt’s own showing, as effectually an offence at
common law, as when loaded with these accessories:
then why thus cautiously omit to name it kere as such,
when professing to mark the Linnts of the law exactly ?

‘“ Seditious words in derogation of the established re-
livion,” &e. Here again is evident equivocation. To
speak thus is manifestly, according to the customary
rules of specech, to linit the extent of the said *“ words 1n
derogation,” &¢.; and would imply (as indeed the reader
1s meant to take it—at first,) that not ¢/ ““ derogatory
words,” but only such as should be moreover ¢ seditious,™
are indictable. Butnosuch thingin reality; the real mean-
ing here, though contrary to grammar, and to the reader’s
first impression, is that aALL ‘“ words in derogation,” &c.,
are indictable «s being necessarily seditious, not that they
are so when seditious.

And accordingly the remainder of the passage, ¢ as
tending,” &c., is in fact only a covert mode of arguing
the required necessary connexion between the derogatory
words and sedition ; such words ¢ tending (we are told)
to a breach of the peace” ; which ¢ peace” (we are again
told) * in this sense, implies” so and so, and is therefore
endangered by such words.—And yet so little satisfied,
after all, with his success is the artificer of this passage,
(for Holt found it ready made to lis hands ) that he
smuggles the word ¢ seditious,” at last, in such man-
ner as may make 1t least expressive of the sense so argued

for'.

i By the way, is the term « Established religion,” here meant to signify
Christianity in genecral, or the rites, &c. of the Lstablished Clhurch in
particular? If the former, how puerile the division which thus makes
disparagement of ¢he Scriptures one class of libel, and disparagement of
Christianity another! If it mean the latfer, (and otherwise that class of
libel is wholly omitted;) what palpable mis-assumption to imply that
such disparagement of the Established Church specifically, strikes at “fhe
hope of future rewards’!

I
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Is not all this sad juggling? and is it too much to
infer that lawyers are out of counterance with a law which
they thus assiduously mystify?

Take again a passage already quoted from the trial
of Carhle, (Ann. Reg. 1819, p. 25,) wherein, defendant
having asked on what law the proceedings were founded,
the Lord Chief Justice 1s reported as answering-—*‘1 will
state it to you: . . . . The law of England permits
&e. . o . .; but allows no man to tmpugn the Christian
religion generally, and treat the Bible as a book full of
lies and fables.”” Now, of this “statement of {fe law’’—
I would ask—does not the part distinguished by Italics
express the law of the case exactly and fully ? and, if so,
what is the use of the part which follows? Does not the
former—0by itself, give a clear 1dea of the legal prohibition,
~with the appendage, a confused one? Doesnot the former
part express the crime itself essentially, the latter 1ts con-
tingent aggravation? and why then are they thus maxed
up In a *‘ statement of the law”? True, the defendant
had been guilty, abundantly, of t'. . -gravation, as well
as of the simple crime: but I repe.., why thus mix them
up together, except to convey or favour the impression
that, had it not been for those abusive epithets, the pub-
lication would not have been libellous?

It is plain that the same thing may be effected by 2m-
puting the aggravations unfairly to any particular libel
under prosecution: for, if a writing be really libellous,
and therefore fairly within grasp of the law, all over-
statement of its delinquency, beyond what 1s true, becomes
In effect just so much of concealinent of the actual power of
the law,—which sufliced without the exaggeration. Thus
in the fore-mentioned trial of Williams, for publishing
Parts T. and II. of the Age of Reason: here was a work
abundantly libellous, without any aid of colouring ; being
not only a determined attack on all revealed religion,
(itself sufficient,) but an excessively abusive one too——
(satis, superque.) Why then needed Judge Ashurst, in
pronouncing judgment, impute to it the further aggra-
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vation of a * direct {tendency to dissolve all the bonds and
obligations of civil society,”—as also to “destroy the so-
iemnity of an oath,” and to “ strip the law of one of its
principal sanctions, the dread of future punishments’ ?—
(Holt, p. 70. St. Tr. vol, xxvi. 716.) This, I conceive,
was hinting as hard as he could, that the book went to
deny the providence of God, and responsibility of man in
a future state : whereas, in fact, the writer expressly pro-
fesses to deduce the bemng and attributes of God, the
obligations of human duty, and the hope of a future state,
from what he calls the Book of Creation, in preference to
that of Revelation; calling this the °° pure and moral
religion of Deism”.! Why then surcharge the offence
with undue aggravations, when it was fairly over-weight
to his hands already?

So much of their force as these ‘“ obligations” derive
from Secripture authority, the book does indeed plainly
impeach,—which suffices for the legal crime; buttosay of
it that it tends to dissolve those obligations absolutely,—
is a manifest mis-statement; since the same obligations,
generally, are held sacred under all systems of faith, and
in all civilized communities; besides being specially re-
cognised and asserted in the book itself.

True, the Judge had before stated (what might seem
to support these imputations,) that the libel, besides its
injurious reflections on the hife and history of Jesus Christ,
contained ‘¢ likewise,”’—suchis his own distinction,~—* cer-
tain hlasphemies against Admighty God himself.” But this
assertion, again, must be taken with limitations; since it
refers, I presume,~—judging from the passages in the n-
dictment,—not to anything theremn said concerning the
Almighty as suck, but concerning actions and suggestions

1 The counse} for the defence quotes him thus, (State Trials, vol. xxvi.
p. 577.)—¢ I believe in one God, and no more; and I hope for happi-
ness beyond this life. I believe in the equality of man; and I believe
that religious duties consist in doing justice, loving mercy, and endea-
vouring to make our fellow-creatures happy.”

F ‘)

-
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seripturally ascribed to Him, which Paine, regarding as
evtl, argues to be THEREFORE nof from Him.

But that blasphemy against God himself was not the
design of the book, might partly appear from the following,
among other passages, cited from 1t by counsel on the
trial,” with special and earnest reference to many others
of the like spirit and inport ;—*“ There 75 a word of God;
there ¢s a revelation. The word of God 1s the Creation
we behold ; and 1t 1s 1n {Ass, which no human mvention
can counterfeit or alter, that God speaketh umversally to
man. Human language 15 local and changeable, and 1s
therefore incapable of being used as the means of un-
changeable and universal information . . . . The Creation
speaketh a universal language, independently of human
speech or human language, multiplied and various as they
be. It is an ever-existing original, which every man can
read. It cannot be forged ; it cannot be counterfeited ;
it cannot be lost; 1t cannot be altered ; it cannot be sup-
pressed. It does not depend upon the will of man whether
it shall be published or not; 1t publishes itself from one
end of the world to the other; it preaches to all nations,
and to all worlds : and this word of God reveals to man

all that is necessary for man to know of God. Do we
want to contemplate his power? we see it in the immen-
sity of the creation. Do we want to contemplate his
wisdom ? we see it in the unchangeable order by which
the incomprehensible whole 1s governed. Do we want to
contemplate his munificence ? we sce it in the abundance
-~ with which he fills the earth. D)o we want to contem-
plate his mercy? we see it in his not withholding that
abundance, even from the unthankful.”

So again—‘‘ The crime (said Judge Ashurst) was fur-
ther aggravated by the motive in which it was conceived:
there could be no temptation, no sudden impulse, &c. . .
it could have proceeded only from a cool and malignant
sparat.”’  Assuredly so, 7f defendant, in the said libel, as-

} Srate Trials, vol. xxvi. pp. 678, 679.
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satled as false, what he knew or believed to be true: but if
he believed the contrary, hisoftence was rather a legal than
a moral one: and the term ‘‘cool and malignant spirit,”
expressing as 1t does the utmost possible excess of moral
obliquity, and, in this case, the hatred of rehgious truth for
its own sake, seems therefore an imputation founded not
on evidence, but assumption only, and such as, we may
presume, the learned judge would have carefully omitted
in any olker sort of case.—Do not such exaggerations
seem to betray 1n the State officer an anxiety to find out
a further ground of punishment, than that which the facts
of the case have supplied, and which the law has pro-

nounced suflicient ?*

! Indeed the practice of over-stating the case, in regard to Deists and
their opinions, has long been so prevalent, as almost to have ceased to be
perceived as over-statement. By soine it seems adopted on system; by
others in the way of decent conformity to current modes of speech; and
by the remaining million in pure ignorance. There are very many peo-
ple who, whether in speech or writing, will never allude to the Deist or
his tenets, except in-terms which presuppose him an Atheist ; who care-
fully avoid every expression which might recognise the existence, nay
possibility, of scepticism as to Seripture, separate from the disbelicf of a
God and a future state; and therefore, in all allusions to the proscribed
class, speak of them as persons ‘¢ opposed to— religion,” who “deny the
truth of—religion,” who **impugn—religion,’’ &c.; or name them only
ander the composite appellation of ¢ Infidels and Atheists.” But this i
{ar from being good policy after all.  For, besides that it tends to com-
promise the cause in the eyes of all those wlho are aware of the exagge-
ration, it {ends also to place the faith of the uninformed upon a footing
needlessly precarious : since by thus connecting it with a notion plainly
erroncous, you make it liable to be shaken by anything which may eccur
to dissipate that ervor. And since it must occasionally come round to
the apprehension of even the most ignorant, that it is possible to question
the truth of a book, or the veracity of human witnesses, without disputing
the existence or atlributes of God; that a man might have his doubts re-
specting certain transactions stated to have ocewrred many centuries ago
in the province of Judiea, and yet have none at all concerning his rela-
tion or his duties to a Creator,—or might question the origin of the
revelation contained in Scripture, without a particle of doubt as to tho
origin vr import of that which is written in the heavens, and the carth,
and the scas, and in man’s own heart; the disadvantage of unfair mys-
tification in this matter is eventually more than equal to 1ts temporary
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Even the language of Lord Raymond, in the great
leading case, 1s, 1 think, marked with embarrassment.
Decisive enough in substance, it is yet shuflling in manner;
being much like that of a man, who, compelled by ctr-
cumstances to speak out on a subject little to his mind,
resorts to palliations which, without concealing the trath,
betray the nervous anxiety to do so. He * would not
suffer it to be debated whether to write against Christianity
in general was not an offence punishable, &ec.” But
why not? why this great haste to get quit of the subject
without arcument? Because none was needed? From
the notoriety and established clearness of the law thereon?
Not so either: for, after thus forbidding counsel to argue
the point on one side, he proceeds /limself to argue (not
state, but argue) the point, and at some length, on the
other; deducing the required law, énferentially and by
laboured construction, out of general principles of common
law : ‘“ For the Christian religion is established in this
kingdom, and therefore they (the Court) would not allow
any books to be written which should tend to alter that
establishment. They observed too, that as the Christian
religion was PART ¢of the law, whatever derided Chris-~
tianity derided THE /uw, and consequently must be an
offence against ¢the law ; for the laws are the only means
to preserve the peace and order of every government, and
therefore whatever exposes them strikes at the root of

convenience. It is, in fact, an instrument which cuts two ways; aug-
menting the popular indignation against the deist, so Jong as the false
impression remains. but reacting unfavourably on the popular faith, as
occasions arise to dissipate that impression.

The like policy seems to have been adopted of old—and tkere, indeed,
fitly enough—in support of the Pagan creeds: and an Athenian populace
were easily prevailed on to condemn Socrates to death as an Atheist, be-
cause, acknowledging only one God, he rejected that plurality of deities
with which all ¢Leir ideas of religion were associated. And so, in after
times, the early Christians themselves, as rejecting the same fabled
deities, were often on that ground successfully misrepresented as
Atheists, and thus subjected to an excess of popular fury which they
might not otherwige have incurred.
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the peace and order of the government to be kept.” —
Holt, p. 67.

.y. I quote this, here, not for the badness of the argu-
mient, (though bad enough it is,) but only as being argu-
ment,—an arguing of the point on general principles,—
and, therefore, coming but oddly after flat refusal to hear
a word of argument thereon from defendant’s counsel.
Yet, as a piece of argumentation, it is curious enough.
So and so “ s established,” and therefore anything ‘‘ tend-
ing to alter” it, 1s illegal: [ergo a word of dispraise of
the Game laws, e. g., they also being ‘‘established,” is
illegal, since it might “‘tend to alter” them.] DBut it is
““part of the law,” and, therefore, it seems, is ‘‘ THE
law” (i. e. the whole law, or body of laws collectively),
and, therefore, must not be derided ; ‘‘ for the laws”
(collectively) ¢‘are the only means to preserve the peace
and order, &c.; and, therefore, whatever exposes them”
[which, it seems, i1s done by “‘ exposing,” as Lord Ray-
mond terms it, any ‘‘ part” of them] strikes at the root of
the peace and order of the Government.”—Which train
of reasoning, thouch containing near about the like num-
ber of fallacies as of steps, was, i1t seems, considered by
the Court as “‘ carrying with 1t such clear conviction in
itself, that they refused to hear counsel give their reasons
why they should be heard upon it.”—Holt, 1bid.

But let this pass, Arrive at i1t as he mght, Lord Ray-
mond lays it down as law, that “ to write against Chris-
tianity in general” is ‘“a punishable oftence.” This,
then, is his /aw ; and, indeed, nothing short of this could
meet the exigencies of the case he had in hand. Now
then for the qualification : now for the flinching. * They
[the Court] desired 1t to be taken notice of, that they
Jaid this stress upon the word general, and did not intend
to include disputes between learned men upon particular
controverted points.”” So then ¢ particular points” may
be handled as you please; so, at least, these latter ex-
pressions seex to tell us. But no: you may handle them
mdeed as you please, provided you do not so handle any
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of them as to involve thereby any impeachment of Chris-
tianity 1tself; for that (as was indeed the exact case
with Woolston,) will be construed as ‘ writing against
Christianity in general.,”—So that we have here, in fact,
only the old prohibition afresh, no otherwise varied than
by being put into the shape of a permission; a state-
ment which, being verbally untrue, in order to look like
an indulgence, only derives explanation from its incon-
gruity with a previous statement.

Does this seem strained or invidious ? look then to
the repetition of the same remark a few sentences after;
—“ 1t 1s worthy of particular attention that Lord Chief
Justice Raymond, in delivering the judgment of the
Court, said ; ‘I would have it taken notice of that we do
not meddle with any DIFFERENCES IN OPINION,’—[here
again 1s liberality ! here is toleration !] ¢ and that we in-
terfere only when the very root of Christianity is struck
at.”” Again one half of the sentence does indeed cor-
rect the other; but how? by fair mutual limitation ? no:
by mutual incongruity and contradiction..—Meantime,
how fondly does the expounder of the law seck to array
his doctrine, if it be but in the merest shred that may for
a moment look like toleration !

Again, I infer a shyness of producing the law unveiled,
from the manner in which Juries are often appealed to,
both by counsel and from the bench, in reference to the
oath which they have taken. What can be more clear
and simple than the rea/ tie of the juror’s oath in these -
cases? ““You have sworn to give a ¢rue verdict; to be
such 1t must be a legal one : here are the precedents and
authorities which show incontestibly that this publication
1s, in law, a libel ;—your verdict on your oath.” Here
15 an appeal to the jury which, in all cases of the sup-
posed kind, would be perfectly unanswerable: but no;
this would be too straight-forward and perspicuous; and
the jury must be invoked by their oath in a point of view
wherein it does nof bind them at all. They must be told
that their oaths have been taken on the Gospels; that
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they bave thereby pledged themselves (for so it is said)
to the truth of Christianity; and, therefore~—in virtue of
this pledge, or of their own faith so testified—are bound
to find a verdict of “ guilty.” Can misrepresentation go
further than this, or reasoning be more incoherent? How
can a juryman’s own faith in Scripture, or his own—how-
ever solemn—expression of that faith, determine one way
or the other the legal criminality of a deistical publica-
tion? If it be by law a libel (which it plainly ¢s), why
then the jury are bound by their oath to find it such—
not because it has pledged them to a faith in Scripture—
but to a true verdict. —Take the following instances.

On the trial of Linfon, as reported in State Trials,
vol. xxxi. Lord Ellenborough, in summing up, appeals
to the jury as follows :—

‘“ Gentlemen of the jury, Considering whom I am ad-
dressing,—twelve Christian men, who have lately sworn
on the Holy Evangelists,—il s scarcely necessary to
make any observation on this case. To ask you whether
THAT under the sanction of which the oaths you have
taken were administered, has any validity, would be as
improper as it is uncalled for.” Assuredly it would so:
yet how grossly unfair the implication that to ask the
jury whether defendant were guilty of the crime charged,
was tantamount to asking them whether the Gospels
were true !

In the prosecution of Carlile, (Ann. Reg. 1819, p. 18.)
the Att. General, among other observvations on this head,
1s reported thus: ““They [the jury] lived under it, [the
Christian religion, | and by their oaths had pledged them-
selves to its veracity.” What does he mean by this?
Why plainly (as the context sufficiently shows) that, i» so
‘“ pledging themselves to the “veracity’ of Christianity,”
they had pledged themselves to affirm the legal guilt of
~all who should bring its truth into question.

Again: ‘“ As to the principle of Christianity being a
part of the law of the land, . . . , if the jury were not
already satisfied upon that point, what security was therc
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that they would return an honest and impartial verdict ?
In suck a case [which means, either—in case of the jury
not being so satisfied on the above ‘‘ point of law,”’—or
of their not bringing in the required verdict accordingly,—
it 1s the same either way ;] he might almost say they
would commit perjury; For by their oaths they had pro-
Jfessed that it was on Christianity they rested their hopes,
&c.” [and, therefore, in so profess.ng their own faith,
had pledged themselves to bring a verdict of guilty
against any man who should have impugned it.] And
so, again, in his Keply, (p. 40.) the Attorney harps afresh
on the same string, with increased force and effect:
‘““He had reminded them [the jury] that they were
pledged to the truth of Christianity by the oaths they
had taken ; [and, therefore, to find a verdict of guilty :]

. + » Were they prepared to address their children and
say . « . . the age of reason had now dawned, &c.? [how
unwarranted the alternative!] If such was the view
taken [implying that it would, unless defendant were
convicted], their oaths as jurors were a mere nullity,
the obligation under which they acted had no sanction,
&c.”’-—And all this waste of sophistry, when defendant
stood equally within grasp of the law, though expounded
without any equivocation at ali!’

The hke had long before been done by Erskine, on
the trial of Willlams for the same libel, (State Trals,
vol. xxvi.”) Much sophistry of the kind alluded to may
be found in the course of his opening address (pp. 661,
665, &c.), though, of course, skilfully wrought, and so
as to make it—if not difficult, yet tedious, to exhibit i1t
fully. But in a passage of his Reply, after quoting a.

! One curious quality in all such arguments is, that, should a law be
passed tomorrow, removing all penalties whatever in regard to sceptical
publications, the said arguments would still remain no jot the less appli-
cable, or the less valid, in proof of the juror’s obligation to convict the

publisher of them.
2 This report being furnished to the Editor, as authentic, by Lord

Erskine himself,
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sentence or two of the defence, his comment is,—‘ He
[defendant’s counsel] acknowledges that you [the jury]
have no qualification or jurisdiction to sit in judgment
upon the defendant, but as you have read and believe
in the Gospel, and as you have been sworn in the pre-
sence of Almighty God . . to admiister justice ac-
cording to 113 [a great perversion, by the by, of the
passage in question,—but that matters not:J yet in al-
most the same breath ke asks you to declare it, by your
verdict, to be false and wicked!"—p. 703.—And yet
none knew better than Erskine that a verdict for defen-
dant neither would, nor could, nor was expected, to imply
any such thing.

The charge of Lord Kenyon, on this same occasion,
may, perhaps, help to illustrate the shy and cautious
manner n which lawyers are wont to deal with the ques-
tion of law m this matter ; wherein, amidst about two
columns of rambling talk, about anything rather than dry
law, the judicial exposition of that subject is, I think,
nearly comprised within the latter of the two following
sentences ;—°“ Gentlemen, we sit here m a Christian
assembly, to administer the laws of the land ; and I am
to take my knowledge of what the law 1s, from that which
has been sanctioned by a great variety of legal decisions.
I am bound to state to you what my predecessors, in
Mr. Woolston’s case, (2 Strange 834,) stated half a cen-
tury ago, in this court, of which I am an humble mem-
ber; namely, that the Christian religion is part of the law
of the land” :—having uttered which words, quoad the
law of the case, he forthwith makes escape from the topic.
Not venturing, it would seem, one step from this safe
and mystic form of words, wherein, as he intimates, the
wisdom of his predecessors lay enshrined, he sets forth
the great dictum, bare of all elucidation, in its native
and awful obscurity, in about the middle of his speech,
—-its other portions standing apparently in the mere rela-
tion ~f flourish preliminary, and flourish supplemental,
to the utterance of this single sentence.
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In the charge delivered in the case of Carlile, the real
power of the law 1s no less carefully veiled. Conviction
was inevitable, on the score of scoffing and contumely
alone: and the leading doctrine propounded seems to
have been, that had 1t not been for these aggravations,
the offence would not have been within reach of the
law.

To my own view the charge of the Chief Justice on
this occasion (as reported Ann. Reg. 1819, p. 47.) seems
to betray throughout the greatest constraint and embar-
rassment : nor can I discover mn it (as so reported) any
desire to be perspicuous.

In the course of the previous proceedings the accused
had been repeatedly stopped short in his defence, on plea
of its nnpugning, or tending fo mmpugn, the truth of
Christiamity ; and to this procedure 1t was but natural
the learned Judge should allude, early i s Charge.
True, the prohibition had related, in stnictness, only to
what Carlile might do then—n Court : yet, extending as
it did to the utterance of everything which, by assertion,
implication, or 1nference, could tend to mmpeach Chris-
tranity, 1t Is plain the mterdict could rest only on the
illegality of all such topics per se; and one might have
thought 1t scarce possible for the learned Judge to make
allusion to the said mterruptions, without broadly stating
the said point of law. Yet see how he picks his way.—
‘e His Lordship had felt 1t his duty, on mature considera-
tion—and it would hardly be supposed that he came to a
trial like this without previously turning his thoughts on
the subject, to inform lhis mind as to what course he
cught to pursue in the different circumstances which
might be expected to arise—1IHe had then determined,
and he did not regret the deternmnation, that ¢ was not
compelent in @ Christian court, in a court of law, to rise
up and say that the Christian religion was not a religion
of truth.” This is much like the passage in Lord Kenyon's
charge, before-noticed in p. 87 : yon scarce can say whe-
ther you have, or have not, obtained a prmciple which
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will extend beyond the walls of the court. ¢ It was not
competent in a Christian court, in a court of law, to rise
up and say” so and so. And why not? Because of its
inherent illegality anywhere? Oh no: but because (for
so the passage proceeds,) ‘‘ It would be strange indeed
if such a question were to be put in issue, in order to be
tried hefore this tribunel. He had THEREFORE resisted
every attempt to introduce such a discussion, and should
have felt that he was disgracing his situation, had he
acted otherwise.”—This was a narrow escape of coming
to the point; but still it was escaped. Shortly after-

wards the legal doctrine 7s 1n some sort mmtimated : ““ The

Christian religion forming part of the law of the land, it
was not it that he [defendant], or any other person, should
openly deny its trath.”—Here the interdict is at least not

local, but general ; yet still shy, very shy. * It was not
Jit”’: here is a phrase! Before it was not ‘‘ competent,”
and now 1t i1s not ‘“fit”:—is it legal, oris it illegal?
[llegal, of course: then why not utter it manfully?'

The magniloquent flourish of toleration which appears

1 With respect to the disallowance itself of the said topics “in a court
of law,” the rule may be a good one, but it should be observed on both
sides alike. ¢ Was Christianity reduced to such a state, (the Attorney
General asks on this trial,) that it was to be submitted to twelve gentle-
men in that box to confirm or reject its authority? . .. The court conld
notsoenter [into such discussion}; the law of the land forbade it.”—p. 45.
And the Chief Justice says, as above— It would be strange in-deed if
such a question were to be put in issue &c.”; and “he had therefore
resisted every attempt &c.””  Yet this same Attorney General, and wigh
permission of this sane Chief Justice, (according to this report,) enters
on the deep questions of natural and revealed religion, in a manner
which looks very like “submitting™ their comparative merits te the
¢“twelve gentlemen in that box”— (¢ How was it that our knowledge of a
future state had been acquired?”” &c.~—p. 46.) Inwhich line of argument
lic is ably seconded by the Chief Justice, (p. 48.) in a manner which I
am at a loss to distinguish from that which he had just before declared
‘“ would be strange indeed.” On this head the Westminster Review
justly remarks; * Arguments for the truth, and panegyrics on the ex-
cellence, of a system of religion do not read pleasantly in a trial, during
which the accused is authovitatively stlenced should he atte.apt thex

refutation.”—No, 3. p. 21,
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in a part of this charge, makes a curious contrast enough
with the actuai state of the law : and the manner in which
1t is afterwards rounded off, so as to come eventually to
nothing at all, 1s no less curious again. “° Another topic
of defence strenuously, and in some degree properiy
urged, was the danger of restraining free discussion and
free inquiry. God forbid that any such restraint should
tarce place! But they had to distinguish whether the
present publication was an instance of that free inquiry
and discussion, or a work of mere calumny and ndicuie.
. . « « The exercise of reason was allowed in the fullest
manucr by the law of Lngland, because it was a law of
public liberty and freedom, &c. .... Bur [now we
begin to draw in:] though as a law of liberty, #¢ allowed
perfect freedom of opinion, and interfered with no man’s
private belicf, | —*“freedom of opinion™? freedown of ““ pri-
vate belief”’?7 why, a moment ago, we were allowed free-
dom of “inquiry,” and freedom of ““ discussion:"—what
will the prolibition be, when the permission itself is thus
suddenly transmuted?] it did not allow [now for the
lzmit] to every man “‘ to do what secemed good in his own
cyes, if il were injurious to society’ : which means specifi-
cally—to express his said “ private belief” and private
““ opinion,”~—f 1t be adverse to the received failh.

To make it complete, the jury are instructed towards
the end of the charge, that ‘“the question turned on
the character of the work,. . . was it fair and candid
inquiry ? ’——and again, that * this publication was [ his,
the Judge’s, opinion] a work of calumny and scofling, and
therefore an unlawful publication.” Now lLow does this
accord with either law or fair dealing, if the scope alone
of the work, exclusive of any other qualities whatever,
were incontestibly libellous and penal ?

The like instructions I find again in a like case, Rex ».
Davison (Ann. Reg. 1820. p. 241.) “If they [the jury]
thought that the works in question were frauvght with
scurrility, with abuse, und with vituperation, &c., it was
their duty to find the defendant gwilty ; 7f they thought
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- that those works were specimens of fair argument and of
tempcerate expression, they would pronounce a verdict gf
acquittal.” And yet this same Judge (Best) is reported
just above as stating for law, that ¢ the truths [truth ?]
of Scripture could not be disputed.”—So again in the
case of a Mrs. Wright, the Lord Chief Justice is reported
- to say—‘‘ The defendant was not called on to answer
any reasonable or fair discussion, on the truths of Chris-
lianity in general, or any of its particular tenets. The
law permitted that every subject, however sacred, should
be freely, yet moderately and temperately discussed ; but
would not yreld its protection to scandalous calumnies,
&c.” And again—"*‘If the jury thought these passages
were only parts of @ fair and temperate discussion of the
sacred topics to which they had reference, they might
acquit the defendant; but if they considered them as
~ gross and ndecent attacks on religion, they must find her
guiliy.”’ -
So in the trial of Robert Taylor in October 1827, (as
reported at length in the daily newspapers of that date,
—~~that before me 1s the Morning Chronicle;) conviction
was here again attamnable on the plea of contumelious
language alone, without insisting on the inherent illegality
of his object. DBut why disgmise—why deny that illega-
Iity, at the risk of ensnaring others who might held the
like opinions ? Yet this the Attorney General does—and
in the strongest terms—from one end of his speech to the
other. Not onlyin his own name and 1n that of religion,
(‘most honourable thus far to both,) but in that of the
{aw also, he holds out the most unlimited toleration to

I See Westminster Review, No. 3, p. 15. ¢ We say nothing,” adds
the Reviewer, after citing this with some other of the foregoing passages,
in mutual contrast, ¢ of the legal trap in which a defendant might com-
plain of being caught, if he acted on the one set of dicta, and were con-
demned by the other. We say nothing of the disingenuousness of
claiming merit for tolerating argument, while there 1s a prospect of ob-
taining a conviction on the score of calumny, and still retaining as a
dernier resort the illegality of every thing which tend - to the dispronf of
Christianity.”
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all sorts of fair and sober argumentation; exhorting the
jury,— if they could find that the defendant had only
used serious and sober argument in the support of his
views of the matter, for God’s sake to acquit him. In
the name of religion and law he did not ask for a verdict
against him for the sober, serious, and solemn discussion
of a topic of this vast importance.”

Now, supposing all this (as I think we may) to be quite
unwarranted ¢n law, what might we expect would be the
tenor of the Judge’s charge 1n regard to it? For either,
1. he might think it right to say plamly—*“The Attorney
General has greatly over-stated the toleration allawed by
law to discussions on revealed religion ; i allows of none
whatever which impugn its {ruth” : or, 2.—without such
special reference—he nmught at least take care to lay down
this Jatter doctrine with especial clearness: or again, he
might possibly be content with barely stating the said
doctrine, with just suflicient accuracy to keep safe posses-
ston of 1t, but without drawing attention too closely or
too nicely to it, or even bimself adhering too rigidly to
it in all parts of his own address.

To my view, the /atter seems to have been the mode
adopted. Thus, ¢. g., the passage A, cited below’, does
perhaps assert (or rather we might say wnclude) the said
doctrine of non-pernussion, to its fuil extent; but yet in
terms so prolix and abstract, as would scarcely reveal to
the general hearer all that 1s really meant by 1t: wiile
again such passages as the following do actually suggest,
by implication, the very doctrine of the Attorney Gene-
ral himself :—*“ He [the Judge] had before said, [viz. in
«aid passage A, ] that it was a part of the duty of the office
he had the honour {o hold, to uphold that religion as the

1 (A.) ¢ He (Lord Tenterden) should not be acting according to the
duty he owed his conscience, or the duty required by the office which he
thien held, if he did not tell them that the Christian religion (he spoke
not then of any of the many sects into which opinions had divided it)
but the Christian religion, i its substance, was a part of the law of the
couniry, as petfectly jnviolable in that substance, and as fully entitled to
protection in every manner and degree, as our civil constitution itself.” |
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law of the country [i. ¢. “in every manner and degree,’
—which inc/udes non-permission of argument against it ;]
and he now repeated [but does he?] that if any person
attempted to bring its doctrines [“generally ’] into question,
—not by means of serious and deliberate arguments ad-
dressed to men capable of appreciating their nature and
extent, {zmplying that THIs would not be libellous,] but by
sarcasm and ridicule, calculated to bring them into con-
tempt, and intended only to elicit approbation,—suct a
person [which implies, of course, ¢ but not the other,’}
was an offender against the laws of the country.”

The ¢ Chronicle,” in its comment, hits off the charac-
ter of this Charge aptly enough:—¢‘The C harge of the
Lord Chief Justice, (it says,) was moderate in tone, but
dangerous in principle.” Very true: so are they all—all
‘ moderate in tone”: it is a quality especially aimed
at ; and consists especially in a discreet reserve, as touch-
ing such ““ principles” of law as might seem ‘“dangerous,”
if exposed too freely to general observation.

From these and other similar indications, the impres-
sion is strongly left on my mind, that the Judges and
other leading lawyers are out of countenance with the ex-
isting law in regard to religious discussion, as if uncom-
fortably conscious of the violent imputation which 1t
throws on the evidences of Christiamity. ~ It is 1n vain
that Judees and Counsel disavow this consciousness, as
on such occasions they commonly do: their protest comes
too near to the AZfen'atio contra factum,” which Lord
Raymond would tell them non est admittenda'.” Nor
can it indeed be doubied but the like mortification is felt,
very generally, among the friends of revealed religion,
whenever the penalties of the law are thus tesorted to, In
aid, apparently, of the native evidences of their faith.

. ' Woolston's plea, that his book was not intended to ‘¢ attack Christi-
anity,” but to ‘ establish it on a true bottom, by consldcnng certain

hafratives in Scripture as emblematical and prophetical,” was Summarily
dismyiszed by Lord -Raymond-as allegatio contra factum, &c.
G
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No. 3.
Referred to, p. 26.

EN a late work, of much ability, entitled ‘“ An Inquiry
into the Proofs &e. of Inspiration, by the Rev. S, Hinis,”
1t 1s acately argued that, although the main conclusions in
favour of Christianity, which have been arrived at by ex-
ploring 1ts multifarious eviaences, must needs be—to all
except the actual explorer (who is about 1 out of 10,000,)
simply H1s assertions ; they are yet fully entitled to general
confidence, as being ‘¢ assertions (which are) set forth,
bearing on their face a challenge of refutation.” ‘‘ They
are (the writer proceeds to say,) like witnesses placed in
a box to be confronted. Scepticism, infidelity, and scoff-
ing form the very groundwork of our faith. As long as
these are known to exist and to assall it, so long are we
sure that any untenable assertion may and will be refuted.
The benefit accruing to Christianity from the occasional
success of those who have found flaws in the several parts
of evidence, 1s 1avaluable. We believe what is not (o)
disproved, most reasonably, because we know that there
are those abroad, who are doing their utmost to Jdisprove
it., We believe the witness, not because we know him
and esteem him, but because he is confronted, cross-
examined, suspected, and assailed, by arts fair and un-
fair.”’—p. 38.

And again—*‘‘ Such testimony must be unexception-
ahle, so long as Protesfant freedom holds out a challenge
to the educated sceptics of all ages and countries to
coniront 1t, and to invalidate its statements. . . . The
Church of Rome allows no sceptical declarations; . . .
the Church of England, and all Protestant churches, give
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iberty to the adversaries of the Gospel to cavil and ob-
ject; and on this liberty is grounded a }ust requisition of
assent to those statements which the adversary cannot
disprove.”—p. 46.

All this sounds very fine: yet how little does it come
to, when we remember that the * cross-examination,”
‘“ refutation,” &ec. to which you are here so freely chal-
lenged, must in no case amount to any impeachment
of Christianity itself—of Christianity ‘¢ gencrally”’——of
Christianity ““as a whole’’!” You may join issue with the
divine on any of the subordinate statements which make
up his ‘“ case,” but never on the general question of the
truth of Christianity itself. You may convict him, if you
can, of mis-statement in detail, but must draw no general
inferences.

You may ‘¢ cross-examine the witnesses” : which
means,—you may sift the “ statements” of the sundry
learned men who, having explored the multifarious evi-
dences of Christianity, have severally ¢ reported’ to us
the sum and substance of such portions of it as have fallen
under theitr examination : such statements, e. g., as those
which announce to us—that such and such is the existing
state of sundry MSS.; such and such their exterral
history—and evidence as to their origin, date, and trans-
mission : that such and such are the sentiments, tenets,
or assertions of the ‘‘ Fathers,” on this point or on that;
such the testimony derivable from the Jewish—such from
the profane historians—such from the Talmuds or other
Rabbinical writings ; such the existing evidence as to the
date, origin, and transmission of all and each of these ;
and such the criteria whereby~—amidst the mass of spu-
rious productions—such and sucli may be safely held to
be genuine: that suchis the external history of the cano-
nical books; such the history of the Church at large; and
such, more especially, of this period or of that,—and with
special reference to any one of the thousand points of

* Lord Raymond, as we have seen, expressly declares it to be a
‘“ punishable oifence’ to ¢ write against Christianity iz general.”

G 2
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view in which it may be required to compile and view it:
—such, in short, the drift, import, and true substance, of
any particular mass of volumes which it has severally
fallen to their lot to collect and explore.

These * witnesses,” then, you may * cress-examine ”’;
a‘ least, should your term of life and of patience be un-
usually prolonged, you might perhaps achieve the cross-
examination of some one, or two, or three of them,—and
they stand by thousands in the “ box.” But however
they do stand to be confronted ; you may cross-examine
them. To whatend? Tley com(, forward, singly and
jointly, for the declared purpose of establishing a given
conclusion—whick conclusion you are not permitted to dis-
pute. You are tied down by authority to the barren
office of a petty objecior or caviller, without any declared
or recognisable object. You ‘‘cross-examine the wit-
nesses’’ : what next? Do you then (I am supposmg
the case of 2 sceptical examiner,) open your own *‘case,”
and bring forward your own comments, arguments, and
evidence-—in support of an opposite conclusion? Youare
not permitted to have a ““case”: you are not supposed
to have an opposite conciusion fo support; . e. you have
none which 1s recognisable mn law, nor sustainable without
a breach of the law. Your office is considered as termi-
nating in the act of cross-examining the ¢“witnesses in
the box.” You are tied down, I say, to the office of a
barren objector and petty caviller,—and perhaps are
afterwards taunted with being nothing morve.

But still the question will be—If material error ex-
isted m these ‘‘statements,” must it not have been long
since brought to ight by means of this cross-examination,
to which they have ever been exposed? Under the ex-
isting restrictions, I should think no¢: ¢. e. not by any
necessitiy,

For, in the first place, a statement of constructive fact
is far from being so fangible a thing as a statement of
simple fact: and those we are dealing with are chiefly
constructive. Each of them, for the most part, is a sort of
summary, or digest, or—as we might say=—is deponent’s
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‘““ report™ of the drift, substance, or upshot of the parti-
cular mass of volumes he may have had occasicn to wade
through : a “report” more or less accurate, according to
many various qualities of head and heart in him ; and yet
not easy to be convicted of its errors or misconstructions,
unless they be very violent. Add to which, that each
‘“ statement,” being perhaps, on an average, the result of
half a life’s labour, could scarcely be adequately examined
without a like expense of time and toil ;—while again,
after all, that one statement is only as a single thread
the great web.

Suppose, then, for argument’s sake, that there should
be no very violent or gross perversion 1 any of these
statements singly ; but only ihat, for the most part, each
deponent or ‘‘reporter” has gently—very gently—warped
the truth, in his proper department, by discreet selection,
omission, and construction—to adjust 1t to the exigencies
of the desired conclusion’': (and who shall say this 18
impossible, when favourable ‘“repor's” have for many
centuries borne 50 high a premium®, and unfavourable so
heavy a duty ?) in such a case, where would be the secu-
rity derivable from cross-examination? or who would be
found to gc through its interminable drudgeries? Who

¥ Y have never read MMilner's ¢ History of the Church,” and cannot
say, therefore, whether Ar. Beverley describes it truly in his second
“Jetter' : he says; ¢ If any one should be startled at my terming ¢ Mil-
ner's Church History’ an historical romance, they must understand
that such is indeed its proper description. The work is deficient in truth.
There are so many omissions and evasions, so much of concealment and
extenuation, and such determined false colourings of very bad or very
suspicious characters, as to render it utterly unworthy the name of a
history. . . . When persons write histories for an object, they gencrally
pervert facts to suit that object.”—p. 43.

Of the correctness of this account, I say, I cannot judge, not having
read the work; and, indeed, it might possibly require many years’ hard
reading to investigate, even imperfectly, the merits of the charge so pre-
ferred. That such cases do often occur in theological literature, I fully
believe, from such experience as I have had: my argument, however,
only requires that they be admitted to be possible.

¢ Not in the invidious scnse of mere emolument, but rather of favour,
applause, distinction, &c.
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would waste a life’s labour in convicting one witness, out
of a thousand, of hus particular guota of exaggeration and
miscolouring 7—waste a life, not n the study of an 1m-
portant subject,—-therc might be some interest in that,—
but in auditing the accounts of an individual; not in the
stimulating pursutt of nght conclusions,~—conclusions must
not be meddled with, except according Lo law,—but 1n
rectifying the petty trickerics of a single subordinate
statement!  Can you reckon on finding o man to fill this
oflice? or, should you find one such, can you reckon on
a successton of them, to audit in hke manner the separate
accounts of the rest?  Will such men arise in competent
numbers, to keep check on the ever-accumulating mass of
theological “statements’? or compete-——under every dis-
couragement——with the zealand industry of those by whom
the saild statements are elaborated? Curbed in every
movement by the terror of the law, and daunted by the
certain obloquy so industriously excited against all who
impugn the statements of the Church, will ey toil on in
their dry and stinted task, with a fervour hike that of the
privileged party, who——besides being frce to launch out,
at every step, into general nferences, triumphant excla-
mattons, and panzgyrical flounshes ol all kinds, 1 refe-
rence to the main conclusion,~-are stimulated to exertion
by applause, favour, advancement, and worldly profit, in
addition to the strong incentive of religious zeal! Till
we can reckon thus on zeal and patient perseverance,
without motive, and contrary to motive, no safe inference
can he drawn from the alleged lack of refutation to the
statements of the Church. That any considerable errors
exist in those statements, I do not presume to affirm:
but I say, supposing them to exist, then, so lopg as thig
system of partial interdict and gencral intimidation is ad-
hered to, it cannot but happen, that large and increasing
arrears of error unrefuted will continually fe cver for fu-
ture settlement. Suffer the supposed examiner to discuss
his suBsECT, as well as to cross-question his man,~—sufler
him to declare his mind, as he goes, on the only point
that con- possibly interest hum m his dreary laboug-—on

R
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the main conclusion itself,~—and you may thken look to find
examiners equal to the exigency; and from the coilision
of them with the framers of the statements, true conciu-
sions may be fairly expected : but £/l this fair and equal
hearing be given, the triumph of the privileged party must
be, at best, but doubtfully warranted. Such benefit—
if benefit there be—as may accrue from a system of re-
striction and of penalties, the Church may lawfully <laim
and possess : but it is quite inadnussible that she should
do so, and claim the trophies of free discussion foo.

No. 4.—referred to, p. 38.
Extract from the Rev. S. Hinds’s < Inquiry, &c.”

“I'T becomes therefore a very scrious question, how far
these various sources of proof are accessible to the great
mass of Christians, to whom they are evidence. . . . .
“To say that numerons ol MOS0, exist; thal they
admit of elassification, aud date, and other characteris-
tics; te speak of evidence derived from contemporary
hisiory, from the monuments of art, from national man-
ners and customs ; to assert, that there have been persons
qualified for the task, who have cxamined duly ihese
several branches of evidence, and have given a saiisfac-
tory report ot {hat research-—1s to make a $tatement con-
cerning the cvidence of Christianity, which is intelligible
indeed, but is not étself Lhe cvidence, nor itself the proof
of whick you speak. So far from this being the case,
we cannot but feel, that the author who 1s guiding wus,
and pointing out these pillars of our faith, as they appear
engraved on his chart of evidence, can himself, whatever
be his learning, be personally acquainted with but a very
small portion. The most industrious and able scholar,
after spending a life on seme individual point of evidence,
the collation of MSS,, the illustrations derived from un-

:{'
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inspived authors, translations, or whatever the inqury be,
must afler oll Gt would scem,) rvest by far the  reator
part of Ins futh, immediately on the l(“ﬁlilllt)lly of others ;
as thonsands in turn will vest thew futh on s testimony,
{o the exmstence of -such proof as e has exwmmed.
There is no educated Christinn who is not taught 1o ap-
preciate the foree of that proof in favour of the genuine-
ness of the New Testument, which may be derived from
the cousenl of ancient copres; and the guoiations foand
1w lone hine of Iathers, and other writers 3 and yel not
one 1 o thousand over reads the works of the Fathers, or
secs a MS., or is cven capable of deciphering one, if
presented to hnn, e admts the very groundwork of
his faith on the assertion of those who profess to have
ascertained these pomnis; and even the most learned are
no further exceptions to this case, than i the particular
branch of evidence which they have studied.  Nay, even
in their use of this, 1L will be swrprising, when we come
to refleet on it, how great @ portion must be extnined,
only thra;mgh statements  resting on the iestimony of
others.”—pp. 33—35.

The validity of which evidence, so taken on trust from
the report of others, Mr. Hinds infers (as already quoted
and commented on, p. 82,) from the challenge of con-
tradiction which the reporting partics ave o bhe supposed
Lo hold fortiy, tooether with thenr statoment ol the vesults

*

of their several researches,

Mr. Hinds and myself refer to this feature m the evi-
dence, with views not mdeced alike, yet noi entirely op-
posite; he, with the view of nsisting that assertion mmay
become good proof, when backed by unlimited challenge
of refutation ; and T, for the purpese of suggrestimg that
i can nener ﬂ*ril.f pwrsr be entitled to u‘mm‘{:me e
scems to think that o free ficfd s given with the supposed
challenge; and there mdeed e difler widely.
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